#77.50 41217176
Memorandum 76-42

Subject: Study 77.50 - Nonprofit Corporationa {(Corporate Finances)

The existing General Honprofit Corproation Law contains few pro-
visions epecifically regulating the finances of nonprofit corporations;
the statutes relating to supervision by the Attorney General {Section
9505) and common trust funds (Sections 10250 and 10251, techmically not
a part of the General Nonprofit Corporation Law) are notable exceptions.
Most provigions relating to finances consist of general authorizations
to impose dues and assessments and regulate memberships (Sections 2301,
9502, 9403, 9608, 9611).

The extent of the application (through Section 9002) of the finance
provisions of the General Corporation Law {chiefly Part &, Sections
1100-1910, and Chapter 3 of Part 5, Sections 2700-2714) to nonprofit
corporations has not been delineated by caselaw or other authorities,
Because of the dafinition of shares of stock to include mewberships
(Section 115), it is reasomable to conclude that the Gensral Corporation
Law provisions relating to issuance of shares and liabilities in gonneg-
tion tharewith, redemption suthority and procedure, and assesement
procedures apply to nonprofif corporstious issuing menherships with
associated propristery rights, at least in the absence of the adaption
of speclfie bylaws or articles 4n these areas, See 56 Ops, Atty. Gen,
317 (1973). In view of the sature of and legal limitations upon nomw
profit corporations, it seems equally clear that the provisions relaging
to dividends, stated capitsl, and capital reduction are inapplicable,

The corporate finance provisions of the new General Corporation Law
are contained in Chaptevs 4 (issuance of shares, redemption, convertible
shares, options, pre-emptive rights, employee stock plans, considera~
tion, subseription and transferee llability, share certificates, trans-
fer agent, and assessments) and 5 (procedure and financial requirements
for dividends and corporate acquisition of its own ghares), These
secti{ons generally continue existing California statutes, with most
changes intended simply to increase the clarity or flexibility of the
former sections. The aignificant exception to this rule occurs in
Section 500, in which nem financisl requirements for the paymant of
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dividends or the reacquisition of shares are imposed on corporations,
This section substitutes for the prior general requirement (former
Section 1500, 1706-1707) that such payments be made out of "earned
surplus" a new rule that the corporation's financial statementa must
demonstrate its financial ability {(by way of retalned earnings or net
worth and current liquidity) before making the payments., The changes
made by the new General Corporation Law have been fellowed in preparing
the attached staff draft of Chapter 5.

General Organization of Chapter 5

Article 1. General Provisiona. The sections concerning dues and

asgessments have been taken from existing law or drafted in reepomse to
Coumission request. The remaining sections relating to lost or de-
stroyed certificates are adapted from the General Corporation law.

Certain topics which are found in Chapters 4 and 5 of the new
General Corporation Law and which might have been placed im this article
{(or in an additional article in this chapter) have been omitted, Be-
cause of their inapplicability to nonprofit corporations, provieions
concerning employee stock purchase plans and stock transfer agent lia-
bility are missing. Also omitted are provieions regulating classes of
stock, conversion rights, options, pre-emption rights, transfer of etock
and assoclated liabilities, share fractions, and stock certificates;
these items, where applicable to membexships or securities of nonprofit
corporations, should be covered in Chapter 4 (Members) or Articles 2, 3,
and 4 (Capital Contributions, Subventions, and Debt, respectively) of
Chapter 5.

Articles 2 (Capital Contributions), 3 (Subventions), and 4 (Debt).
The contents of these articles are entirely new to the law of Califor-

nia, except to the extent that general authorization to issue member-
ships, require assessments and incur debt has been granted to nonprofit
corporations. The capital contribution and subvention concepts and the
specific debt limitations are taken from the law of New York and Penn=-
sylvania; the relevant statutes from those states are attached as Exhib~
its I and II to this memorandum.

Article 2 authorizes a nonprofit corporporation to require members
to make capital contributions which may be repaid to the members (with-

out interest or appreciation) under certain circumstances; ia effect,
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this 1s a particular kind of assessment. Article 3 authorizes the
igsuance of subventions, a type of subordinated debt. A subvention may
earn intareét. be redeemable at the option of the corporation or the
holder, be transferable, and be repaid (with interest) upon dissolution:
the righte of a subvention holder are alwaye subordinate to those of
creditors of the corporation. Article 4 places certain restrictions
upon the issuance and repayment of evidences of indebtedness.

Two somewhat conflicting purposes are aacribed to the New York
statutes governing nonprofit corporation finance from which Articles 2,
3, and 4 are derived: the enhancement of financing opportunities for
nonprofit corporations through authorization of such new devices as
capital contributions and subventions, and the strict regulation of any
such financing in order to prevent the misuse of the nonprofit corporate
form, See N.Y. Not-for-Profit Corp. Law §§ 502, 504, 506{ McKinoey
1970); Note, New York's New Not-for-Profit Corporation Law, 47 NW,Y.U. L.
Rav, 761, 783-784 (1972). The ataff does not belleve, as explained
below, that these reasons justify the inclusion of such proviaions io
the California General Nonprofit Corporation Law. Nevertheless, in
order to provide the Commission with a version of these finanging provi-
sions adapted to the scheme of the new Law, Articles 2, 3, and 4 are
inecluded in the staff draft of thia Chapter.

The staff doubts that the explicit authorization of capital contri-
butisns and subventions will expand the financing capabilities of non-
profit corporations. These devices consist of specialized versions of

membership assessments and debt instruments, both of which may presently
be issued by California nonprofit corporations under the authority of
Sectione 9301, 9402, 9403, 9501(f), and 9611. This authority will be
continued by Sections 5230, 5410, and 5500. The specific requirements
contained in the capital contribution and subvention provisions would
actually limit the range of financing devices directly, and thesa arti-
cles might also do sc indirectly by implying that no other such apecilal~
ized devicea are authorized.

It is also doubtful whether California requires further regulation
of the finances of its nonprofit corporations; at least, there 18 a
paucity of existing case law or other authority indicating that efther
nonprofit corporation members or other citizens are being injured by the

financial misdeeds of nonprofit corporations. Through their control
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over the contents of the articles and bylawa, members can regulate the

levies upon themselves. The public's interest in the proper use of the
nonprofit form, particularly as respects the custody and utilization of
charitable property, is protected both by the prohibiition on the dis-

tribution of profits and the investipgatory and regulatory power of the

Attorney General.

Article 5. Redemption. Existing law contains no redemption pro-
cedures specifically for nonprofit corporations. This article is an
adaptation of Section 509 of the General Corporation Law, a coatinuation
of former Sections 1700-1703. If Articles 2, 3, and 4 are not approved,
the language of this article should be changed to delete the references
to capital contributions and subventions while some language covering
"other securities' should be added.

Article 6. Payments to members. This article is an adaptation of
Seetion 500 (Distributions to shareholders)., The language of its pro-
viaions should alsc be changed if Articles 2, 3, and 4 are not approsed,

Article 7. Trust Property. Collected in this article are provi-~

sions of the existing General Nonprofit Corporation Law, certain provi-
sions regulating corporations for charitable or eleemosynary purposes
(Sections 10200 et geq.), and existing case law, all concerned with the
acquisition and management of property specifically held upon a chari~
table trust, donated for expressed charitable purposes, or received by a
corporation organized for or conducting itself in furtherance of chari-
table purposes.

Article 8. Common Trust Fund. The sections in this article con-

tinue the provieions of existing Sections 10250 and 10251 which author-
ize nonprofit corporations with charitable purposes to form and invest
in common trust funds and which authorize certain educational organiza-
tions to join nonprofit corporations for the purpose of participating in
such funds. While these sections are not now in the General Nonprofit
Corporation Law, their broad application to nonprofit corporations makes

such placement in the new General Nonprofit Corporation Law desireable.

Digcussion of Individual Sections

§ 5500. Levy of dues and azssessments

This section was tentatively approved as Section 53510 in February
1976.



§ 5501. Levy of assessments

At the February 1976 meeting, the Commission directed the staff to
consider possible approaches to permitting members to avold burdenscme
asgessments, including the requirement of class approval for assessments
or the right of withdrawal from membership. The staff draft utilizes
the latter approach.

The right of withdrawal 1s conditioned upon the imposition of an
assessment three times greater than regular amnual dues or assessments.
This requirement is intended to prevent z member from using the section
to avold payment of assessments in amounts bearing some reasonable
relationship to the normal financial burdens of membership. It establishes
for both corporate management and members a clear limit to the coercive
financial power of the corporation.

The staff believes that this type of standard is preferable to a
requirement that the assessment be for future liabilities because of the
difficult fact questions and the opportunities for financial manipulation
inherent in "future liabilities" language. Further, it 1s probable that
asgqsanents significantly greater than normal annual payments {whether
in the form of dues or annual assessment) will in fact be for the purpose
of incurring new lfabilicries rather than for current operating defieits;
at a2 minfmum, this should become the case as management learns that it
may be difficult to cover large deficits with extraordinary assessmants.

Subdivision (b) provides for notice of such assessments to be given
to members. Without such notice, action by the nonprefit corporation
giving rise to the right of withdrawal might not be knowm to members,

Existing statutes and case law do not provide any specific protection
for wembers upon whom extraordinary financial burdemns are imposed,

Those states which have enacted legislation concerning the impositfon of
assessments by nonprofit corporations all have provisions similar to
exiating California law (Section 9301} simply authorizing the adoption
of articles, bylaws, or board resolutions governing assessment amounts
and procedures. Some states have enacted specific limitations on the
imposition of fines and penalties. E.g., Conn. Gen. Stat. Ann. tit. 33,
§ 33-446 (1960)(limited to amount of annual dues or assessment, or

initiation fee}.



flo California cases on this question were located. Existing deci-
sions from other states uphold the right of a nonprofit corporation to
collect an assessment from a member who attempts to escape liability by
resignation. See Locust Club v. Einstein, 129 Pa. Super. 338, 195 A.
432 (1937)(and cases cited therein).

California cases involving other rights of members exhibit a cer-

tain ambivalence. On the one hand, the courts have adopted the theory
that an lmplied contract based upon the articles and bylaws exists
between member and corporation, binding the member in advance to abide
by the rules of the corporation (including imposition of assessments).
See DeMille v. American Fed. of Radio Artists, 31 Cal.2d 139, cert,
denied, 333 U.S. 876 (1947)(expuleion from membership for faillure to pay

one dollar assessment upheld, although resulting in termination of
employment with value of almost $100,000 amnually). In contrast, Call-
fornia decisions also guarantee certain "rudimentary rights' to members
and seek to protect them from "unreasonable or arbitrary” acts by the
corporation. See Cason v, Glass Bottle Blowers Assn., 37 Cal.2d 134
(1951) (expuleion from union); Haynes v. Annendale Golf Club, 4 Cal,2d 28
(1935) (acceptance of resignation from club); Taboada v. Socledad

Espanols, etc., 191 Cal. 187 (1923)(expulsion from mutual benefit socie-
ty). Recent cases have emphasized both the increased concern of the
courts for the rights of members of private orgsnizations and the prin-
ciple that the extent of judicial scrutiny of the treatment of members
will vary according to the significance of the member's interests at
stake and the nature of the organization involved. See Ericksom v.
Gospel Foundation of Calif., 43 Cal.2d 581, 585 (1954); Ascherman v. San
Francisco Medical Society, 39 Cal. App.3d 623, 647-650 (1974).

Given these cases, it is quite possible that the courts would

refuse to allow a corporation to collect an assessment nct arising from

past operations from a member who resigns upon learning of the assess-

ment. Cf., Griffiths & Sprague Steve. Co. v, Waterfront Emp. Assn., 162
Fed.2d 1017 (9th C. 1947) (upholding right of nonprofit corporatiom to
levy assessments upon nonvoting members under California law, with
dictum implying that member's failure to resign might have been a factor
in the decision). The proposed Section 5501 may thus be unnecessary.
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The draft section does not attempt to deal with the future rela-
tionship between the nonprofit corporation and the withdrawing member;
for instance, should the former member be allowed to rejoin later with-
out paying the assessment? The Comment to the section points this out.
In conformity with the general grant of authority to nonprofit corpora-
tions to regulate themselves, the staff belleves that no attempt to
provide specific solutions to such questions should be made.

Another possible approach to protecting members in the general area
of assessments i3 the enactment of tight procedural rules for the entire
asgessment process. Such provislions are presently contained in Sections
2700 through 2714 and are continued in new Section 423; included are
rules for notice of the levy of assessments, service and publication of
notice, time periods for payment and delinguency, assessment lien upon
shares, late payment penalties, notice of and procedures for sale of
delinquent shares, and forfeiture of shares. Such provisions are not
presently applicable to nonprofit corperations {Section 2700 limits the
application of the chapter to "ghares issued by stock corporations™}.

Such procedural regulation should not be extended to nonprofit
corporations for two reasons. First, it is unlikely to be effective
with regard to the problem of members burdened by assessments for future
liabilities; no opportunities for withdrawal are given. Second, these
detailed procedures are appropriate for stock corporations in which an
assessment 1s an extraordinary occasion but not for nonprofit corpora=-
tions for which assessments are a common and necessary method of fi-

nancing.

§ 5513. <Capital certificates
The draft section follows the lead of Pennsylvania rather than that

of New York in making the issuance of certificates optional and in
allowing for transferability if the nonprofit corporation desires.
Compare Pa. Stat. Ann. tit. 15, § 7541(c) and (d)(1972) with W.Y. Hot-
for-Profit Corp. Law § 502 (McKinney 1970). The staff sees no substan~
tial reason to require certificates or to limit the transfer of certif-

icates.



$ 5515. Officers' certificate

Neither the Pennsylvaniz nor New York statutes contain a section

comparable to this although the effect of the New York requirement

(Section 502) that authority for imposing capital contribution requirements
be in the articles is the same. However, given the substantial financial
burden which may be involved, it is reasonable that the authority for

and terms of capital contribution requirements be of public record.

Note. If Section 5501 1is approved to provide members with a proce-
dure for avoiding burdensome asseesments, consideration should be given
to drafting a similar section relating to the imposition of capital
contribution requirements.

§ 5523. Periodic payments

This section authorizes payment of interest upon subvention certif-
icates. Like the Pennsylvania atatute (Section 7542) but unlike that of
New York {Section S504) no maximum rate 1s set forth. The maximum allowved
by New York is two-thirds of the usury rate (which varies between six
and eight percent).

The staff does not believe a maximum 1s necessary or appropriate.

A nonprofit corporation is presently free to negotiate for financing
within the constralnts of the usury law and should continue to have this
capabiliity. There is no reason why a person who is willing to furnish
money or other property to a nonprofit corporation subjéct to the prior
rights of all other creditors should also have to accept minimal interest
payments although he 1s free to agree to such a scheme with the nonprofit
corporation. Finally, payment to holders of subvention certificates who
are also members is limfted by the strictures of Sectioms 5236, 5551,

and 5552.

§ 5527. Transfer
As with capital certificates, the proposed section would allow

transfer at the option of the nonprofit corporation. Both Pennsylvanla
{Section 7543(d)) and New York (Section 503(a)}) allow the corporation to

provide for tramsfer righta.

§ 5529. Officers' certificate
See discussion of Section 5515.
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§ 5530. Debt

The requirement of specific consideration for the issuance of

evidences of indebtedness is new. Helther existing law nor the new
General Corporation Law extend the specific requirement of particular
types of consideration for the issuance of shares to the issuance of
debt inetruments (although the definition of shares (Section 184) as
divisions of proprietary interest in the corporation would make such
requirements applicable to debt instruments with equity features). The
Pennsylvania (Section 7543) and New York Bection 506) statutes both
speclfy acceptable consideration.

The two major types of consideration excluded from the terms of
this section are future gervices and promissory notes of the issuee.
The prohibition against i1ssuance for future consideration of equity
certificates evidencing present rights is understandable, but the need
to guard against issuance of debt instruments containing rights maturing
only in the future in exchange for the promise of future performance on

the part of the issuee is not as clear.

§ 5531. Interest
Existing California law places no limits upon the interest rate to

be paid by a nonprofit corporaticn other than the usury prohibition and
the general rule against distribution of profits. The Penunsylvania
Corporation Not~for-profit Code is similar (Section 7543), as are the
laws of most states. The exception is iew York, which allows payment
only of "reasonable” interest, premiums, and discounts, and further
limits iInterest payments tc debt holders who are also members to the
higher of the usury rate. between six and eight percent) and one percent
over the prime rate in the Federal Reserve District of New York. WN.Y.
Not-for-Profit Corp. Law, § 506 (McKinney 1970).

The draft section 18 based upon Section 506(b) of the New York law,
with the deletion of the 'reasomable" standard for interest, premiums,
and discounts, and the deletion of the specific interest ceiling for
membars. In addition, the dew York prohibition against recelpt by any
holder of income or profit of the nonprofit corporation has been modified
to provide that no interest, premium, or discount shall be calculated or

contingent upon such income or profit,
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The staff does not believe that specific iInterest maximums are
appropriate; a nonprofit corporation should not be hamstrung in its
attempts to obtain financing. The general prohibition on distribution
of profits and the specific requirement in this section that the rate of
return on debt investment not be dependant upon corperate income or
profits are sufficient safeguards against exploitation of the nonprofit
corporation to the detriment of either its members or the public.

§ 5550. Payments to members

§ 53551. Requirements for payments
Existing law contains no specific prohibitions on payments to

members of nonprofit corporations; the general prohibition on the dis-
tribution of gains or profits stands alone. By incorporation, however,
the General Corporation Law limits on repurchase of shares (Sections
1706-1708) should apply to repurchase of memberships. These sectiona
generally require that such payments be made from earned surplus.

Section 500 embodies new standards for payment of dividends and
purchase or redemption of shares: the existence of retained earnings or
a combination of net worth and current ligquidity. With some languape
changes in order to conform to general accounting practices for non-
profit corporations, these provisions have been adopted for Sections
3550 and 5551. Since the general purpose of these provisions—the
protection of creditors--is the same, the use of similar standards is
also appropriate.

This section does not apply to the repayment of debt instruments
held by members in conformity with exiscing law and the scheme of the
new General Corporation Law., Both the Pennsylvania (Section 7553) and
New York (Sections 506 and 515, as to interest) statutes place similax
financial prerequisites upon payments to nembers holding evidences of
indebtedness, as part of the general policy of guarding against exploi-
tation by members.

§ 5562. Institutional trustee

Subdivision {(c} requires the periodic payment of income by the
trustee to the nonprofit corporation. This type of requirement is also
found in Sections 5563, 5574, and 5575. The rule that prohibits accumu-
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lation of income on charitable assets (for varying periods of time)
appears regularly in state siatutes and the Internal Revenue Code
{Section 504).

The historic basis for such rules is the prohibition on "unreason-
ably long" accumulations by trusts (originally related to the applica~-
tion of the Rule Against Perpetuities to private trusts), designed to

protect life beneficiaries., M. Fremont-Smith, Foundations and Govern~

ment (1965) 90, 128, It is not clear how such a general requirement has
resulted In an inflexible rule for the twice-annual distribution of
income.

Since one duty of a trustee (Section 5562} 13 the accomplishment of
the charitable purposes for which he holds funds, which cannot occur
without the distribution of income, the staff is of the cpinion that

such specific requirements for perlodic distributions are unnecessary.

§ 5564. Attorney General supervision

Section 5564 is the same as existing Section 505 (other than the
arrangement in subdivislona) except for the deletion of property held
subject to any "public" trust frow the language. No case or other
authority has been found indicating that any distinction of substance
exlsts between public and charitable tructs. This is not surprising in
view of the current judicial definition of "charitable" as "promoting
the welfare of mankind 2t large, or of z community, or of some claas
forming a part of it indefinite as to numbers and individuals.” Lynch
¥. Spilman, 67 Cal.2d 251, 260-261 71967).

The staff also conaidered changing existing language to limit the
acope of the Attorney General investigation to the extent necessary to
ascertain whether the nonprofit corporation has failed to comply with
its trusts or has departed from its purposes. However, the Attorney
General is vested at common law with a broad power to superintend man-
agement of all charities. People v. Cogswell, 113 C. 129 (1896). The
enactment of the predecessor of Sectiom 9505 did not limit that power
but merely restated it with regard to nonprofit corporations and added
the mandatory duty to commence an actlon against corperations in certain
situations., Brown v. Memorial Nat. Home Foundation, 162 Cal. App.2d
513, 537 (1958). 1In light of this history, the change was not made.
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The Commission has requested the staff to consider the relationship
of this section to the Uniform Supervision of Trustees for Charitable
Purposes Act (Govt. Code §§ 12580-12597, attached as Exhibit III to this
memorandum) ("the Act"”), the expansion of the section to cover entities
other than nonprofit corporations, and relocation of the section.

The inherent supervisory powers of the Attorney General over chari-
table assets are not limited to nonprofit corporations. See People v.
Cogswell, 113 C. 129 1896); Estate of Quinn, 156 Cal. App.2d 684
(1958). It would thus be possible to expand the coverage of this sec-

tion to, for example, "all individuals, groups, corporations, or other
legal entities holding assets subjz2et to a charitable trust" (see Govwt.
Code § 12582) without increasing the existing scope of the Attorney
General's authority.

Were this change made, placement of the expanded section in the
General Nomprofit Corporation Code would be inappropriate. As no peneral
collection of statutory provisions relating to charities or charitable
trusts exists in any code, it would be logical to place the section with
the Act, or adjacent to it, in that portion of the Government Code
dealing with the Attorney General {Govt. Code 5§ 12500-12612).

The primary purpose of the Act is to provide information to the
Attorney General regarding charitable fund management. W. Howland, The
History of the Supervision of Charicable Trusts and Corporations in
California, 13 U.C.L.A.L. Rev. 1029, 1032 (1966). The Act applies only
to those entlties already subject to the supervision of the Attorney

General (Section 12581), specifically exempts certain types of organiza-
tions from its coverage{ Section 12583: religious, educational, govern-
ment, hospital, cemetary corporation), and provides for dlscretionary
rather than mandatory enforcement action by the Attorney General (Sec-
tion 129 1}. 1In short, tke Act is simply a reporting procedure to aid
the Attorney General in exercising existing substantive supervisory
authority (see Section 12591).

Because of the limited nature of the authority granted (to require
discleosure of information) and the coverage exceptions! df entities for
whow reporting to the Attorney General would be either unnecessary or
inappropriate) in the Act, the staff does not recommend placement of
existing Section 9505 in the Act itself. If the Commission determines
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that the section should be expanded and moved, the staff believes that
it should become Section 12598 (Supervisory authority) and 1259 { En-
forcement proceedings) of a new Article 7.5 of Chapter 5, Part 2, Divi-
sion 3, Title 2 of the Government Code.

The staff does not believe that expansion of the section is neces-
sary. The common law power of the Attorney Genmeral owver all charities
appears to be uncontested; there have been no successful contentions
that the enactment of Section 9505 {and 1ts predecessor) has reduced the
gcope of that inhetent authority. If there is nc expansion, there
should be no relocation.

The section, as now worded, does represent a codification of only a
portion of the authority of the Attorney General. The staff does not
view such incompleteness as a defect of sufficlent significance to
compel revision and relcocation of the section, but it also has no objec=-
tions to a Commission decision to revise and move the statute. While
some future reader of legislative intent might be tempted to see in the
revised section a limitation on the inherent common law powers of the

Attorney General, this could be avolded by an appropriate Comment.

§ 5570. Establishment
This section continues the authority (Section 10250} to set up

common trust funds only for nonprofit corporations with charitable
purpocses and to allow investments only on behalf of the establishing
corporation and affiliated organizations. Some states extend the estabw-
lishing authority to all nonprofit corporations and yet restrict the
lnvestment power to the establishing corporation alone. Pa. Stat. Ann.
tic. 15, § 7581 (1972).

Proposed Section 5570 neither widens nor restricts the existing
authority to establish and utilize such funds as there are no apparent
aignificant reasons to change the status quo., The language of Sectilon
10250 has been siwpiified in the new section.

Respectfully submitted,

Peter A. Whitman
Staff Attorney
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Memorandum 76-42
ExHralt 1

[Mew York Not-for-Pretit Corpovatios Lawl

N-PC L
§ 501, Steeb ong chnese arohibited; menkership cedlfis
cate autharized,

A corLoredion shall rot ave stect o shares or cartificates
or stock oF for sharss, owt maw hsue noatransferable mem-
barship cattificates o cords to svidence membersiip, whether
@t net cennseiad ofth ony financiel cantribution to the cor
poratiol, as poovided i awetion 811 (tdemborsi. The fact
thai the cerporetien is a notfor-nrofit corporation, and that
the membership certificate o card it non-transferable shall
ba noted concpicvcusly o the fecr o back of each such
certifica’e ar card,

N-PCL
8 502. Membors' caphtel contributions,

{a) The certificate of incorporation mey provide that mem-
bets, upon or subsequent to armission, shall make capital
contributions In the amount specifiod therein, The requirement
of a capital contribution may apply to all member, or to
the members of & single ciass, or to members of differant
classes in different emounts or proportions. :

fb) A moriber's capital zonttibution shall consist of money
or other properiy, tangible or istangible, or lnbar or services
actually received by or performed for ihe corporatien or for
its benal or in ifs formeticn o- reecgenization, or a combina.
tion thereaf. In the shsence of faud in the transaction, the
judgment of the board & te the valug of the corsideration
received by il eoipora’ion thall be conclusive.

{c] Maither caligutions of the membar for fnfure payments
nor future servicas shail constitute payment or pert paymant
of & mumber's capite! coatribetion.

{d A memier's capital contribution shall be avideneod
by a wepital coilificato which shall bo punetransferable, except
that the certificate of incorporation of a Type A corporation
may provide that s cepitsl cortificates, or some of them,
may be transferable to other members with consent of the
cotpotaticn upon specified terms and conditions.

[o] A member's capital contributlon shall not bo repald
or radusmed by fhe corporstion except upon dissalution of
the sorporatian or upon redempticn of the capital certificate
gs provided o thls chapfer. A corporation may provide In
s certifcato of incorporation that is capitel certificates, or
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soms of them, shal! be redeemabls, in whole or in part, at
the epilan of the corporativn enly, at scn price or prices
{not te axcend the amount of the caplial contribution], within
wch perlod or perleds, and oa such ferms and conditions, not
inconsistent with this chapter, as are sterad 'n the certificate
of incorporation.

N-PCL

§ 503. Capltai cerfificates.

(a} Each capltal cortificate shall be signod by the chairman
or vicg-chairman of the board or ‘he prosident or a vice-
president and the secretary or an essistant soctetary of the
treasurer or an assistant treasurer of the corporation, and may
be sealed with the seal of the corporation or a facsimie
thereof. The signatures of the officars upon a cartificate may
be facsimiles if the cartificate is countersigned by & trensfer
agont of registered by a registrar other than the corporation
tself or its omployee. In case any officer who has signed or
whose fascimile slgnature has been placed upon a cortificate
shall have ceased to be such officer before such certificate is
fssued it may be issued by the cerporation with the samo
offact as if he were such officer af the date of issue. ’

[b) Each capltal cartificate shall whon lssued state upon
the faco theroof:

[t} That the corporationfs a Typs . corporation un-
dor sechon 113 or section 402 of the New York Not.for.
Profit Corporetion Law.

{2) The nams of the member to whom lssuod.

{3} The amount of the membar's capitai contribution
ovidenced by such certificate.

{4] I appropriate, that the corporetion Is a Typs A
corporation, and that its certificate of Incorporation pro-
vides that the cepltal cariificate Is ransferable to other
meombers with the consent of the corporation.

{c) The fact that the corporation is a not-for-profit cor-
poration, and that the capital certificate is non-transierable
ot is transterabla fo other members, with tho consent of the
corporation, shall be noted conspleucusly on tha face or back
of each such cortificate.




N-PCL
§ 504. Subvenilons.

{a} The cartificate of Incorpeoration may provide thet the
corporation shall be authorized by resolution of the board to
accept subventions from membets or nor-member: on terms
and conditiors not incomistent with this chapter, and fo issus
certificates fherefor. Subvention certificatos shall be non-
transierable unless such rosolution provides that they thall be
transferable, eithar at wiil or subject to specified restrictions,

(b} A subvantion shail consist of money or other property,
tangiole or intangible, actually received by tha corporation
or expnnded for its benefit or for its formation or reorganize-
tlon, or & combination therecf, In the absence of {raud ir
the transaction, the judgment of the board as to the valus
of thu consideration recaived by the enrporetion shall be
conclusive.

{c] The rights of holders of subvention certificates shall at
all Himos be subordinate o the rights of creditors of the cor-
poration.

(d) The resolution of the board may provide that holders
of subvention certificates shall be entitled to & flzed or con-
#ingent poriodic paymont out of the corporate sssets equal
te a percentage of the original amount or value of the sub-
vantlon, but such payment shall rot exceed two-thirds of the
maxiinum inferest rate authorlzed pursuant to section 5-501
of tho genoral obligations law. :

(e) The resolution of the boerd may provide that a sub-
vention shsll be radesntable, in whole or in part, at tha option
of the corporation at such price or prices [not o exceed the
original smount or value of the subvention plus any periedic
payments dus or sccrued thereon), within such period or
perieds, and on such terms and conditions, not ircansistent
with this chapist, as are stated in the resalution.

(f} The resolution of the board msy provide thet holders
of ail or somo subvention certificates shail have the right to
require the corporation affer a specificd pericd of time to
redeem such certificates, in whole or in part, at a price or
prices that du not exceed the original amount or value of
the subvention plus any porlodic paymant due or sccrued
thareon, upon an affirmative showing that the financlal con-
ditien of the corporetion will permit the required payment
to be made without impairment of its operatieny or injury
to Hs creditors. The right to require redemption may in
addiifon be conditioned upen the occurrance of & specified
ovent, For the purpose of enforcing their rights under this
paragraph, holders of subvention certificates shall be entitled
to Inspect the books end records of fhe corporation.

—y
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lg) Holders of subvention cerbficatss, unon dissolution of
tho corporation, shall o entitfed, after the claims of craditors
have boer setisficd. to & repeyment of the original amount
or velua of the subvention plus eny poricdic paymonts due
or accrued thoreon, unloss s lesser sun is specitied in the
certificate of incorgoraiion or the resolution of the board
eoncarniny such subvaniion.

N-F € Lo

§ 508, Subventlon certificains,

{a} Each subvention cerfificato shall be signed by the chair-
men or & vice-chairman of the board or the prasident or &
vice-prasidont and the sscretary or an assistant secretary or
tho troasurer or an assistant reasurer of the corporation, end

" may be sealed with the scal of the corpotation or a fascimile
thoreof. The signatures of the officers upon a certificate may
be fascimiles if the cerfificats Is countersigned by a transfer
agent or registerad by a registrar other than the corporation
itself or its employees. In caso any officer who has signed
or whose fascimila signature hes been placed upon o cerhifi-
rate shall have ceased to be such officer before such cerlifi-
cato Is issued, it may be issued by tha corporation with the
same effect as if he were such officer at the date of issue.

[b} Each subvantion certificate shall when issued state upon
the face thaercof:

{1} Thet the corporetion is a Type . corporation
under section 113 or section 402 of the New York Not-for-
Profit Corporation Law.

{2} The neme of the person or porsons to whom issuad.

[3} The amount of tho subvention ovidenced by such
certificata.

{4) The emount of the periodic payment tharson, If any,
authorized by the resolution of the board.

(5]  eppropriate, thet the certificate is redeemable
and a summary of the conditions for redemption at the
option of the corporation or of the holder,

|6} I appropriate, that the cerfificate is transferable,
oither at will or subject o specified restrictions.

{c) The fact that the corporation is a not-for-profit cor-
poration and, where approprlate, that the certificste is rans.
farable at will or subject fo restrictions, shall be noted con-
splcucusly on the feco or back of rach such certificate.

-
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B 5056, Bonds und securhy loleimsis,

{al Ma corporation shell stue bonds sxcept for money or
other property, tanyible or infargible, or labor sr services
sctuslly received by or porformed for the corporation er for
its benefit or in its formetion or reorganization, o+ a combi-
nation theroui. In $he abience of fraud in the tramssction, the
tudgment of tha board &3 to the value of the consideration
received by the corporation shall be conclusive.

{B) A corporation may pay reasenable inferest on its bonds,
may isswo i bonds ef a raasonabie discount and may pay a
ressoiacie peomiun for the rpdomption thereof prier to
maturtty, but the kolduis of Hs bonds shall not be entitled
at any time fo receive any parf of fhe ircoms o profit of
tha corporation nor at maturity to receive more then the prin-
eipal sum thereof plus inturnst dus and accrued thereon. In
tie absoncs of fraud in tha framsection, the judyment of the
board as o the reasonablenass of any such intetest, discount or
premium shall be conclusive. However, with raspect to bonds
not & part of & public offering, notwithstanding the terms
of the instrument, no membet of a corporation shall be contitled
to receive, directly or indiractly, as & holder or beneficiary
of such bond, prior fo maturity or redemption more than sim-
plo interast thercon at & rate squsl to the higher of {1} the
maximum interest autharited pursuant to section 5-501 of the
genersl obligations faw or (2] one percani over the prime
rete of interest then ganerally provailing on the interest due
date in the Federal Reserve District of MNew York, nor af
maturity or redemption, more than the principal sum thereot
plus any interest, not excecding the maximum interest horeln
spocifled, due and accrued thereon.

{c} A corporation may, in its cariificate of incorporation or
by-laws, confer upon the holders of any bonds issued or to be
Issued by the corporation. rights to inspect the corporate books
and rocords and, upon default of interest or principal, to
vots in the election of diroctors. The certificata of Tncerpora-
fion or the by-laws may apportion the number of votes that
tay be cast with respoct to bonds on the basis of the amount
of bonds held.

[d] The board may authotize any mortgage or pledgs of, o
the creation of a security interest in, all or any part of the
corporation's personal property, or any interest therain. Un.
less the certificate of incorporation provides otherwis, no vote
or consent of the members shall be required to approve such
action by tho board.

T o)
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§ 507, Fees, dues and assessments; fine and ponaities.

(a} 1 avthorized by its certifizate of incorperation and
subject to any limitations stated oither in tho certificate or in
the by-laws, & curporation may levy initiation fees, dues end
assessmerds on its member., whother or not they ar  voling
members, and may impose reasonable fines or other penalties
upon its mambers for viclations of its rules and regulations.

{b} Initigtion fees, dues or assessments may b lavied on all
classes of members elike or in different amounts er propor-
tions lor diFerent classes of members. as the certificate of
incorpotation or the by-laws may provide, but in all cases the
fees, dues and assessments payahle by members of ono clas
thall be detormined upon the same basis.

[} The certificete of Incorparation or the by-laws may con-
fain suck provisions as are deemed necessary to enforce the
collection of foes, dues, assessmants, fines or other penalties,
including provisions for the termination of membership, upon
reasonable netice, for non-payment of such fees, dues, assess-
ments, fines or other penaltias, snd provisions for reinstate-
ment of membership,

{d} Subject to the provisions of this chanter, the certificate
of incorporalion may provide that rmembars peying initiation
fees, dues or assessments shall, upon diswolution of the corpora-
tion, have distributive rights in its assets, The distributive
rights may be differont for different classes of members, but
in all cases the rights of members of ore class shall be the
sama. ‘

N-PCL

§ 514. Transfer of corparate property to o trusles.

[a} Any cotporation halding or receiving assets undor sec-
tion 513 [Administration of assets received for specific pur-
poses] may, by appropriate action of its board, transfer any
such assels to & corporate trustee, which shall be a bank and
trust company ot a trust company or fund incorporated under
the laws of the stale of New Yerk or a netionzl banking asso-
clatlon having fiduciary powers and having its principal office
In this state, as trustee and with like investment restrictions.

[1]) Upon such transfer, which may be ravocable or ir-
revotablo, the board of the corperation shell be relieved of all
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liability for the admiridratlon af such assots for as long as
the letor ero administerce v Hie carsorate frustees,

(2} Such corporaie usten shell poy, ef loast samiannually

or ai moto frequont inier «w!s if so agrred, the net ncome of
such asseis, whick may ..'uds o much of the reelized ap-
precistion of principal. within the limitations specified in
parageaphs {d} axd {o] of section 515 witi sespeci fo assets
retained by the corpuration, as tho corporate frustee may
desm prudant, in the coisaration for use and application to
the specific purpose of purposes for which the assefs wore
receives by the cerporstion.

{b} The certificate of incarporation may provide for the
appointment of individual or corporate frustees for any
or all of the corporate projeriy. Such appoiniment mey be
arade by an instrument which shall also state the purposes of
the corporation for which such property 15 to be held, and
may confer on such irustees such of the powers, dutios or
obligations of the directers in relation to the care, custody
or manhagement of such property as may ba deamed ap-
propriatp.

f¢] The designation of an individual or corporate trustee
for corporate property shall not relieve any director of his
duty to the corporation under section 717 {Duty of directors
and officers] 4o erercise dun care In the seloction of the
jrustes and in the contiruation or terminatlon of the trust.

N-PCL

$ 515. Dividends prohibited: cerdain  distibutions  of
tosh or pronerty authorired,

[a} A corperation shall not pay dividends or distribute any
part of its income or profit to s members, directors, or
officers.

(b} A corporation may pay compensation in a reasonable
amount to members, diroctors, ar officers for services rendared,
and may make distributions of cash or property to membaors
upon dissolution or final liquidation &s permittod by this
chapter,

fe] A corporstion may confer bensfits upon members or
non-members in confarmity with its purposes. may redeem its
capltal certificates or subvention certificates, end may make
other distributions of cash or property to itt members or
former members, directors, or officers prior o dlssolution or
final liguldation, as euihorized by this article, except whaen
the corporation is currently insolvent or would thereby be made
Insclvent or rendered unable o carry on its corporate pur-
poses, or when the {alr value of the corporation's assets re.
maining at'r: such conferring of bonefits, or redemption, or
other distribution would be insufficient fo meet its liabilities.




N-PCL

§ 516, Distributions f¢ members upon terminatien of
membeorship.

{a} Except as provided in this chapter or the cerlificate of
incorporation or the by-laws, the interest of & member In the
preparty of a corporation shall terminate upon the 1ermination
of his membership, whether by expirstion of the term of
membership, or by the death, voluntary withdrawal, or expul-
tlen of the member, or olierwise. Such termination shall be
without prejudice to nis rights, i any, as holder of & capital
ot subvention certificate.

{B] In the event of a termination of membership, whether
voluntary or involuntary, and subjoct to any rostrictions con-
tained in this chapter or the certificate of incorporation or
the by-laws, a corporation may at its option thereafter call
for redemption any capital certificate or certificates held by
such formor member, and redecm the same upon payment of
a sum of money equal to the redemption price thereof H such
cortificates are by their terms redesmable, or upon payment
of a sum of money equal to the amount of the cepital contribu.
tion avidanced by such certificates If they are not by their ex-
press terms redesmable.

(e} H « member who would upeon dissolution of the corpo.
ration have distributive rights In its assots under paragreph {2}
of section 507 [Foes, dues and assessments; fines and penalties)
is expelled other than for cause pursuant to a provision of the
cortificate of incorporation or by-laws authorizing such expul-
sion, and the corporation is dissolved within a period of five
yoars after the date of such expulsion, the expelled membar
shall bo entitled to share in the distribution of assets in the
samo manner as other members of the same class entitled te
share at that time, cxcopt that his share shall ba charged with
any arresreges and all dues and assessments which he would
have paid it he had remoined & member, plus interest on ail
such Hems.

{d} Nothing in this soction shall authorize s eorporation to
- meke o distribution of cash or property to a farmer member
in contravention of the provisions of section 515 [Dividends
prohibitod; certain distributions of cash or property au-
thorzed)}.

]
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Memorandum 76-42
Exhibic 11

IPennsylvania Corporation Not-for-profit Code}

§ 7541, Capital coniributions of members

() General rule.—A nonprofit corporation organized on a non-
stock basis may provide in #s bylaws that manbers, vpon or suf-
sequent o admissicr, shalt make capital contributions. The amount
shall be specified in, or fived by the board of direciors or other
body pursuant w anthority gra ited Ly, the bylaws. The require-
ment of a capital contribution may apply to il members, or to the
members of w single cliss, or to members of different classes in
different antcunts or proportions,

(b) Consideration reeeivable—The capital contribution of a
member shatt consist of mancy or other property, taneible or in-
tangible, or labor or services actually received by or performed for
the corporaticn or for its bemelit or in s farmation or reorganiza-
tion, ur a combination thercof. Tn the alsence of fraud in the
transaction, the judement of the hoard of directors or other bouly
a8 to the value of the consideration received by the corporation
shall be conclusive,

{c) Evidence of contribution.—The capilal contribution of a
metber shall be recordaed on the hooks of the corporation and may
be evidenced by a written instrument delivered to the memher, but
stich instrument shall not be derominated a "share certificate” or by
any other word or term implying that the instrument is a share
certificale subject to section 7752 of this title (relating to organiza-
tion on a stock share basis),

(d) Transferability of interest.—Unless otherwise provided in
the bylaws, the capital contribution of a member shall not lie {rans-
ferable. :

(e} Repayment of contribution—The capital contribution of 2
memiber shall not be repaid by the corporation except upon dissolu-
tion of the corporation or as provided in this articte, A corpora-
tion may provide in its bylaws- that its capital contributions, or
sorie of thers, shall Le repayable. in whole ar i pati, al e opion
of the corporation ouly, at such amount or amounts (1ot {o exceed
the amount of the capital contribution), within such period or peri-
ods, and on such terms and conditions, not inconsistent with this
article, as arc stated in, or fixed by the Loard of directors or other
body pursuant to authority granted by, the bylaws.

§ 7542. Bubventions

(a) General rule.-—The bylaws may provide that the corporation
shall be authiorized by resolution of the board of directors or other
body to accept subventions from members or nonmembers on
terms and conditions not inconsistent with this article, and to is-
sue certificates therefor. The resolution of the board or other body
may provide that holders of subvention certificates shall be en-
titled to a fixed or contingent periodie paymenl out of the corpo-
rate assels cgual Lo a percentagre of the oririnal amonnt or value
of the subvention. The rights of holders of subvention certificates
shall at all tines be subordinate to the rights of crediturs of the
corporation,

{b) Consideration veceivable-—A subvention shall consist of
money or other property, tangible or intangible, actually reccived



by the corporation or expended for its benefit or in its formation
or feorganization, or a cotnbination thereof. In the abscnce of
fraud in the transaction, the judgment of the board of directors or
other body as to the valae of the consideration received by the
corpocation shall be conclusive,

{c) Form of certificate.—Jiach subvention certificate shall be
signed by two duly authorized officers of the curporation, and may
be scaled with the seal of the corporation or a facsimile thereof,
“The signatures of the officers upon a certificate nay be facsimiles
if the certificate is countersigned by a transfer agent or registered
by a registrar other than the corporation itsclf or its employees.
In casc any officer whe has sigued or whose {acstinile signatare has
been placed upon o certificate shall have ceased to be such officer
before such cevtificate is issued, it may be issued by the corporation
with the same cileet as if lie were such officer at the date of issue.
The fact that the corporation is a nonprofit corporation shall be
noted conspicuously on the face or back of cachecertificate.

(&) Translerability of subvention.—Subvention certificates shall
be nontransferable unless the resolution of the board of directors
or other body shall provide that they shall be transferable cither
at will or subjcet to specified restrictions,

(e) Redemption at option of corporation.—The resolution of the
board of dircclars or other body may provide that a subvention
shall be redeemable, in whole or in part, at the option of the corpo-
taliont at such price or prices (nol to exceed the original amount or
vahic of the subvention plus any periodic payments due or wecrued
thereon), within such period or perieds, and on such terms and con-
ditions, not inconsistent with this article, as are stnted in the resolu-
tion.

(f) Redemption at option of holders.- ~The reselution of the board
of directors or other budy may provide that hadders of ol or some
subvention cerlifictes shail have the right W require the corpora-
tion after a specilied peviod of time Lo tedeem such certificates, in
whole or i pant, at a price or prices that do not exceed the original
amount or value of the subvention plos any periodic pavments due
or accrued thercon, upon an affirmitive showing tut the financiat
condition of the corporation will permit the required payment to Le
niade withoul bupairment of ts operations or injury 1o its eredilurs,
The right to require rodemption may in addition be conditioned
upon the occurrence of a specified event. For thie purpose of en-
forcing their rights wader this subseetion, holders of sulvention cer-
tilicates shatl be entitted Lo inspect 1hie boobks amd records of the cor-
poralion,

{g) Rights of holders on dissolution.—-Ilolders of sulivention cer-
tificates, upon dissolution of the corporation, shall be entitled, after
the claints of creditors have been satisfied, to repavement of the
original amonmnt or value of the subvention plus any periodic pay-
ments due or aceraed thereon, tnless a lesser st iz specified in the
resolution of the board of directors or other body concerning such
subvenlion.

[
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§ 7543. Dpebtand securily Interrsts

{a) General rule. -No corporation shall issue bonds or other evi-
dences of ndebteducss exeept for moncy or other properly, tangible
or intangible, or tabor or services actuafly received by or performed
fot the corporation or for its Lenelit or in ils [ormation or reorgan-
ization, or o combinntion thereof, Tu the absence of frand in the
transaction, the judgment of the buird of directors or oth-rr body as
to the value of the consideration received by the corporation shall
be conclusive.

(b) Creation of lien on personal property.—The board of diree-
tors or other budy may authorize any mortgage or pledpe of, or the
creation of a security interest in, all or any part of the personal
properiy of the corporation, or any inferest therein, Unless other-
wise restricted in the hylaws no vole or consent of the members
shall be reguired 1o make effective such action by the board or uther
body.

§ 7544.' Usury not a defense

{8) General rule.—No nonprofit corporation shail plead or sct up
usury, or the taking of more than the lawlal rate of interest, as a
defense to any action brought against it to recover damages on, or to
enforce payment of, or to caforce any other remedy on, any mort-
gage, boud, note or other obligution exccuied or cffected by the cor-
poration.

(b) Nonqualified foreign corporations.—The provisions of this
section shall extend to all mortgares, bonds, notes or other obliga-
tions exceuled or effected in this Commonweatth by a nengualified
foreign corparation and to taortgages and ather ohiligations exernted
by nonqualified foreign carporations affceting real property situated
in this Comnomwentth,

§ 7545, Fees, dues and assessmenty

(a) General rule-—A nonprafit corporation may levy dues or as-
sessments, or both, on its members, if authorily to do so is conferred
by the bylaws, subject to any limitations therein contained, Such

dutes or asscssments, or both, may be imposed upon all members of
the same class cither atike or in different amounts or proportions,
and vpon i diffcrent basis upon different classes of members, Mem-
bers of one or more classes may be made exempt from cither dues
or assessments, or both, in the manner or to the extent provided in
the bylaws.

(b) Amount and method of collection.-—The amount of the levy
and method of collection of such dues or assessments, or both, may
be fixed in the bylaws, or the bylaws may authorize the board of
dircetors or other body to fix the amount thereol from time bo time,
and malee them payable at such time and by such methods of collec-
tion as e board of dircetors or other body may preseribe.

(c) Enforcement of payment--A nonprofit corporation may
mnke bylaws nccessary te cuforce the collection of such dues or
assessmenls, including provisions for the tenmination of member-
ship, upon reasonable notice, for ponpayment of such dues or as-
sesstnents, and for reinstatement of mewbership,

—" : Rl
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§ 7551, fTransfer of frust or other assets fo lnstilutional
trustee

(8) General rule—-Any nonprofit corporation ltolding or receiv-
igr assels under section 7549 of this titie {reluting to aothority to
take and hold trest property) may, by spproprinte action of s
board of directors or other body, transfer, whiell trunsfor nity bhe
cither revocalile or irrevorable, any suck ausets ta a corporate frus-
tee, which shall he a bank nnild trust company or a frust centipany in-
corporated under the lauws of this Commonwenith or a national Dank-
g association havine fiduciary powers and having its principal
office in this Commonwealth, as trustee and with like investment re-
strictivn=, In like manner the corporaton may transler, whicl trans-
fer shall be revocable, any other part of its assets to such @ corparitce
trustee, subject to the same powers, restrictions and obligations
with respect to investnient as are applicable to the corporation itsclf.

(b} Relicf from liability.- - Upon such transfer the board of diree-
tors or other body of the corporation shall be reticved of a4 Liability
for the administration of such assets for as long as such assets arc
administered by the corporate trustec.

(c) Amount and frequency of payment.— Such corporate trustee
shall pay, at least semi-annually or at more frequent intervals if
so agreed, the net income from sueh assets, which may include so
much of the realized appreciation of prineipal as the bourd of di-
rectors or other body of the corporation may deem prudent, to the
corporation for use and application to the pirpose or purposcs for
which the assels wete received by the corporation. ;

§ 7553. Dividends prohibHed; compensation and certrin
paymenis authorlzed

(a) General rule.- A nonprofit corporation shall not pay divi-
dends or distribute any part of i ncome or profits to its snembers,
direclors, or officers,

(b) Reasonable compensation for services.-- A nenprofit eorpora-
tion may pay compensition i x reasonalde amownt to members,
directors, or officers for services sendered,

(c} Certain payments authorized.—-A nonprofit corporation may
conler benefits upon members or nonmembers in conformity with
ils purposes, may sepay capital contributions, and may redeem its
subvention certificutes or evidences of indebtodness, as authorized
by this article, except when the varporation is currently insolvent
or would therehy be made insulvent or readered wnable to carey on
fts vorparale purposes, or when the fair value of the aescts of the
corporation remaining after such conferring of henefits, pavtent ar
redemption would be insufficient to mect its liahilities, A nonprofit
corporation may make distributions of cash or property to members
upot dissolwtion or final liquidation as permilted by this article.

-~



§ 7681, wutablishment or use of common frust fimds au-
thorized

{a) General rule. - Fyvery wonpiofit corporation may estaldish
and maintain one or more commen trost funds, the assets of which
shall be held, invested and reinvested by the corporation itself or by
a corparaie trustee (n which ihe assets have been transferred pur-
suant to section 7551 of this title (relating to transfer of trust or
other asscls 1o institelional traslee). Upon the payment by the
corporide trustee o ihe noupefit corseration of tie net income
from such assets, inr use and application fo the several participating
interests in stich common {rest foud, the proportionate pariicipa-
tion of cach infercst in such net income shall be designated by the
corporaie trustee. The noenprefit corporation may, at any time,
withdraw 1lie whele or part of any participating interest in such
common trust faud for distribution by it as provided in this sub-
chapter, .

(b) Limitations in trust instrument.-—Nothinp contained in this
section shall be constried to authorize the corporation ta invest
assets of a trust or fund in any sucl commoen trust fund contrary to
any specific Jimitation or restriclion coutained in the trust instru-
ment, nor Lo hmit or reatrict the authority conferred upon the cor~
porition with respect to investments by any such trust instrusent.

(c) Effect of good faith mistakes.--No mistakes made in foenl
faith, and i the exereise of due care and prodence, in contection
with the adininistration of any such commeon trust fund, shiall be
held to exceed any power granted to or violale any duty imposed
upan the corporation, if, promptiy after the discovery of the mistake,
the carporation {akes such action as may be practicalle wnder the
circumstances to remedy the niistale.
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EXHIBET T1J

ARTICLE 7

Uniform Supervision of Trustees fur Chariiable Purposes Act
(Added by Stats 1959 ch 1258 § 2, effective June 30, 1759 ]

Former Article 7, consisting of §§ 12580-12%96, was added by Stats 1955 ch 1820 § 1 snd
repealed by Stats l?‘i@ ch 1238 § 1, eflective June 30, 1959

§ 12580, station of articke

§ 12581. Corporations and trustecs to which article applicable

§ 12582, “Trustee”

§ 125824, “Cheritable corporation”

§ 1258). Clovernmental entities, corporations, arganimiions amd persons to which
article inapplicable

§ 12584. Establishment and maintenance of register of chanlablc corporations and
trustees: Investigation

§ 12585. Duty of charitable corporation or trustee to file copy of instrument
providing for title, powern or duties

§ 12586. Duty of chariteble corporation or trustee to fe reports: Rules and
reguiations: Copy of account filed in court as report: Time for filing
first report

§ 12587. Adomey General’s power to make additional rules and regulations

§ 12588. Investigation of trensactions and relationships of corporations snd trust-
ces: Requiring appearance and production of books, etc.

§ 12589. Order for attendance: Contents: Review

§ 12590. Availability of register, copies of instruments and reports for public
inspection

§ £2591. Proceedings to secure complisnce with article and to invoke jurisdiction
of court: Additional powers and duties of Actorney Genernl: Effect of
article on court’s jurisdiction

§12592. Application of article regardless of contrary provision of instrument

§ 12593, Furnishing Attorney General with copies of documents

§ 12594, Filing with Attorney General list of applications for exemption from
texation ,

§12595. Construction of act

§ 12596. Time within which Attoraey General may bring action to enforce
charitable trust

§ 12597, Provision in judgment for payment of expense incurred by state

§ 12580. Citation of article

This article may be cited as the Uniform Supervision of Trustees for
Charitable Purposes Act.
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§ 12581, {mraﬁmm sad trustees to which article apoticable o

is arti i a1l charitable corporations and trustess nolding
miggrsgf&%g;;uﬁpom over which the State or the Attorniey
Genersl has enforcement OF Supervisory powers. '

§ 12582, “Trustee”

“Trustee” means (a) any individual group of individuals, corporation,
or other legal entity holding propeérty in frust pursuant to any
charitable trust, (b) any corporation which has accepted property to
be used for a particular charitable corpbrate purpose as distinguished
from the general purposes of the corporation, and (¢} a corporation
formed for the administration of s charitable trust, pursuant to the
divections of the settlor or at the instance of the trustee.

§ 12582.1. “Charitable corporation”

“Charitable corporation” means any nonprofit corporation organi
under the laws of this State for charitable or elmrgoosynaty ;gnmzed

#nd any similar foreign corporation doing busin _purposes
erty in this State for such purposes. & ess or holding prop-

§ 12583, Governments! entities, corporations, organizations and per-
gons to which articie inapplicable

This article does not apply to the United States, any state, territory,
or possession of the United States. the District of Columbia, the
Commonwealth of Puerto Rico, or to any of their agencies or
governmental subdivisions, 10 any religious corporation sole or other
religious corporation or organization which holds property for reli-
gious purposes, or to any officer, director, or trustee thereof who
holds property for like purposes, to a cemetery corporation regulated
under Chapter 12 of Division 3 of the Business and Professions Code,
or to a charitable corporaticn organized and operated primarily as a
religious organization, educational institution or hospital.

§ 12584, Establishment and mainteance of register of charitable
corporations and trustees: Investigation

The Attorney General shall establish and maintsin a register of
charitable corporations and trustees subiect to this article and of the
particular frust or other relationship under which they hold property
for charitable purposes and, to that end, may coanduct whatever
investigation is necessary, and shall obtain from public records, court
officers, taxing authorities, trustees, and other sources, whatever
information, copies of instruments, reports, and records are needed
for the establishment and maintenance of the register.



§ 12588, Duty of charliable corporation or trustee to file copy of
instrument providing Jor $ids, porers or dutivg

Bvery charitable corpovation and trustee subject to this article who
haz recsived properiy for charitable purposes shall file with the
Attorney General, within six months after any part ¢f the income or
princlpal is authorizad or requiiad to be applied to & charitable
purpose, & copy of the articles of incorperstion or other instrument
providing for his title, powers or dutics. If any pert of the income or
principal is authorized of required to be applied to a charitable
purposc st the time this article takes effect, the filing shall be made
within six months therapller,

3 12586, Duwy of charitable corpovation or trustee to file reports:
Ruies snd regnistions: Copy of account fiied in court es report: Time
for flling first ~egort : -

{a) Except as viherwise provided and except corporate trustees which

are subject to the jurisdiction of the Superintendent of Banks of the
State of Californie or to the Comptroller of Currency of the United
States, every charitable corporation and trustee subject to this article
shall, in addition to fling copies of the instruments previously .
required, file with the Attorney General periodic written reports,
under oath, setting forth information as to the nature of the assets
held for charitable purposes and the administration thercof by the
corporation or trustes, in accordance with rules and regulations of the
Attorney General.

(b) The Attorney General shall meke rules and regulations as to the
time for filing reports, the comtents thereof, and the manner of
executing and fling them. He may classify trusts and other relation-
ships concerning property held for a charitable purpose as to purpose,
nature of assets, duration of the trust or other relstionship, amount of
assets, amounts to be devoted to charitsble purposes, nature of
trustee, or otherwise, and may establish different rules for the different
classes as to time and nature of the reports required to the ends (1}
that he shall receive reasonably carrent, periodic reports as to ali
charitable trusts or other relationships of a similar nature, which will
enable hitn to ascerinin whether they are being properly administered,
and (2} that periodic reports shall not unreasonably add to the
expense of the administration of charitable trusts and similar relation-
ships. The Attorney General may suspend the filing of reports-as to a
particular charitabie trust or relationship for a reasonable, specifically
designated time upon written application of the trustee filed with the
Attorney Geaeral and after the Attorney General has filed in the
register of charitsble trusts & written statement that the interests of
the beneficiaries will not be prejudiced thereby and that periodic
reports are not required for proper supervision by his office.

{c) A copy of an sccount filed by the trustee in any court having
jurisdiction of the trust or other veiationship, if the account subsian-
tially complies with the rules and regulations of the Attorney Gen-
eral, may be filed as a report required by this section.

¢d) The first report for a trust or similar relstionship hereafter
established, unless the filing thereof is suspended as herein provided,
shall be filed not later than four (4) months and fifteen (15) days
following the close of the first calendar or fiscal year in which any
part of the income or principal is authorized or reguired to be applied

o
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to'a charituble purpose. If any part of the income or principal of a
trust previously established is authorized or required to be aprhed to
& chariigble purpose at the tme this article takes effect, the first
report shall be filed at the close of the calendar or Bscal vear in which
it was registered with the Attorney General or not tater than four {4)
monthe and fifteen {15) days following the close of such calendar or
fiscal period.

§ 12587, Attorney Gemeral's power io make additional rales and
regulstions

The Attorney General may make additional rules and regulations
necessary for the administration of this article.

§ 11588, Ievestipation of iransactions snd relationships of corpors-
tions and trusiees; Reguiring appearance and groduction of books,
ete.

The Attorney Generai may investigate transactions and relationships
of corporations and trustess subject to this articie for the purpose of
asoertaining whether or rot the purposes of the corporation or trust
are being carried out in accordence with the terms and provisions of
the articies of incorporation or other instrument. He may require any
agent, trustee, fiduciary, beneficiary, institution, association, of corpo-
ration, or other person 1o appear, at & named time and place, in the
county designated by the Attorney General, where the person resides
or is found, to give information under oath and to produce books,
memoranda, papers, documents of title, and evidence of assets,
linbilities, receipts, or disbursements in the possession or control of
the person ordered to appear.

5 12589, Order for aitendance: Contents: Review

When the Attorney General requires the attendance of any persom, as
provided in Secticn 12588, he shall issue an order sefting forth the
time when and the place where sttendance is required and shall cause
the same to be delivered fo or sent by registered mail to the person at
ieast 14 days before the dute fized for attendance. Such order shall
have the same force and efiect as a subposna and, upon application of
the Attorney General, ohedience to the order may be enforced by the
Superior court in the county where the person receiving it resides or
is found, in the same manner ns though the notice were a subpoena.
The count, after hearing, for cause, and upom application of any
person aggrieved by the order, shall have the right to alter, amead,
revise. suspend or postpone all or any part of its provisions.

§ 12590, Availahility of register, copies of instruments and reports for
public inspection

Subject to reasonzbie ruies and regulations adopied by the Attorney
General, the register, copics of instruments, and the reports filed with
the Attorney {uneral sha!l be open 1o public spection. The Attor-
ney Geners! shall withhold from public inspection any insirutment S0
filed whose gontent is not exclusively for charitable purposes.

e if —
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§ 13591, Frevecliags 19 soowre cowmphinnce wih srticie and to invoke
uriadiction of comt: Additens! wowers snd doties of Atorney
Goneral: Effect o svisle oa cowts jerlsfision

The Attorney Goneral may mshifuly approonste proceedings 1o secure
comphance with this anicle and to invoke the jJurisdiction of the
court. The powers and doties of 'he Attorney Gereral provided in
this article are v adodtion 1o Uk existing powers and duties. Nothing
in this article shali unsair or restrict the jurisdiction of any court with
vespect fo any of the maiters covered by ft. sxcept that no court shall
have jurisdiction to modify or terminate any trust of property for
cheritable purposes unless the Attorney (enera! is a party to the
proceecings.
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instrument ry provisions of any

§ 12593, Purnisking Atterney General with copies of documents

Enery person who offers for probate any instrument which establishes
a testamentary trust of property for charitable purposes or who
records in any cournty of city and county any inter vivos transfer of
property for charitable purposes shall furnish & copy of such docy-
meni to the Attorney General. The custodian of the records of a
court having jurisdiction of probate matters or of charitable trusts
shall furnish such copies of papers, records and files of his office
relating to the subject of this article as the Atiorney General requires.

-§ 12594, Filing with Attorney General list of applications for exemp-
tion from taxation

Bvery officer, agency, board, or commission of this State receiving
appbications for exemption from faxation -of any corporation, charita-
brc trust or similar relationship in which the corporation or trustee is
subject to this article shall annusily fle with the Attorney General a
tist of all applications received during the year.

§ 12595, Construction of act

This act shall be so construed as to effectunte its general purpose to
make uniform the law of these states which enact it

§ 12596. Time within which Attoraey Generaf may bring action to

enforce charitable trust

Any action brought by the Attorney {}energl against irrustees or ot_hc:;
persons hoiding property in trust for charitable purposes of ag?ms
any charitable corporation or asy director oF officer thereof to enforce
n charitable trusi or io impress property with a trust for charitabie
purposes of to recover property of the gmceecis ihereof fo;; and on
behalf of any charitable trust r corporation, may be brought at a:dy
time within ten {10} years afier the cause of action shall have accrued.
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§ 125897, Provision in judgment for payment of exponse incurred by
etate '

In any proceeding brought by the Aftornsy General to secure compii-
ance with the provisions of Sections 12584 to 12387 nclusive, or sny
reguiation issaed pursuant thereto, the judpment, if in favor of the
state, shall provide that the person having the responsibility or duty
tc comply with such provisions on behalf of any charitable trust or
chagitable corporation, shall pay the reasonable expense necessarily
incurred by the state in the investigation and prosecution of such
action.

*
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101/143 § 5500
Tentatively Approved

February 1976
Renumbered 'lay 1976

CHAPTER 5. CORPGRATE FINANCE

Article 1. Geperal Provisions

§ 5500, Levy of duee and assedsments

5500. (a) The articles or bylaws may authorize dues or assessments
or both to be levied upon all members or classes of membership alike, or
in different amounts or proportions or upon a different basis upon
different members or classes of membership and may exenpt some members
or classes of membership from either dues or dsgessments or both,

(b) The articles or bylaws may fix the amount and method of collec-
tidn of dues or assessments or both, or may authorize the board of
directors to fix the amount thereof from time to time, end make them
bayablo at such times or intervals and upon such notice and by such
nethods as the directors may prescribe.

{c} The articles or b¥lawg may fix the amount and method of collec—
tion of charges owed to the nomprofit corporatioum.

(d) Dues, assessments, or charges, or all of them, may be made en-
forceable by action or by sale or forfeiture of membetship, or botﬁ,
upon reasonable notice.

Comment, Section 5500 augments Sections 5261(d) (l1iability of
members to dues and assessments) and 5410 (authority of nonprofit cor-
porations to levy dues and aseessments).

Subdivision (a) continues the substance of the third sentence of
former Section 930i1.

Subdivision (b) continues the substance of the fourth sentence of
former Section 9301.

Subdiwision (¢) 1is new.



§ 5501

Subdivision (d) continues the substance of the last sentence of
former Section 9301 with the addition of a provision for the collection
of charges oved to the nonprofit corporation in the manner of dues or

assessments.

963/978 § 5501

3 5501. Levy of assessments

5501, (a) This section applies where a nonprofit corporation
levies an assessment upon its members or any class of members im an
amount in excess of three times the annual dues or regularly recurring
annual assessment, whichever is greater, fixed for such members or class
of menbers.

{b} A nonprofit corporation shall give written notice of an agssess-
ment described in subdivision (2) to each member subject to the assess-
ment by mailing a copy of the articles, bylaw, or resolution of the
board fixing the amount and terms of the assessment to the member at the
address of the member appearing on the books of the nonprofit corpora-
tion for the purpose of notice.

(¢} Each member subject to an assessment described in subdivision
(a) may withdraw from membership by delivering to the nonprofit corpora-
tion at its principal executive office written notice of withdrawal
within a period of 15 days from the giving of written notice of assess—
ment by the nonprofit corporation pursuant to subdivision (b). The
withdrawal shall be upon the same terms and conditions established by

the nonprofit corporation for withdrawal from membership in the absence

-7



3 5504

of such an assessment and, upon withdrawal, the withdrawing member shall

not be liable for such assessment.

Comment. Section 5501 is new.

The gectlion protects a member from liakility for extraordinary
assessments, typically for major property, construction, or program
additions by the nonprofit corporation. The limitation stated in sub-
division (a) provides the nonprofit corporation with the opportunity to
fix assessments in amounts bearing some reasonable relationship to
annually recurring financial burdens of membership (such as for unex-
pected operating deficits) without the requirement that members be
allowed to escape liabllity by withdrawal. The binding nature of assess-
ments below the limitation is appropriate because the amount involved
will necessarily be within the member's concept of the general financial
consequences of membership.

This section does not prohibit a nonprofit corporation from adopt-
ing a bylaw restricting the right of a former member, after exercising

his withdrawal right, to rejoin the organization.

968/979 § 5504

§ 5504. Replacement of lost, stolen, or destroyed instruments

5504. (a) This section applies to a membership, capital, or sub-
vention certificate, or a btond or other evidence of indebtedness which
was issued by the nonprofit corporation or by any nonprofit corporation
of which it is the lawful successor and which 1s alleged to have been
lost, stolen, or destroyed.

(b) A nonprofit corporation may issue a new instrument to replace

an instrument described in subdivision (2) and way require the owner of

~3-



5 5504

the instrument described in subdivision (a) or the owner's legal repre-
sentative to give the nonprofit corporation a bond (or other adequate
security) sufficient to indemnify it against any claim that may be made
against it (including any expense or liability) on account of the al-
leged loss, theft, or destruction of the instrument described in subdi-
vision (a) or the issuance of the new instrument.

(c) If the nomprofit corporation refuses to replace an instrument
described in subdivision (a), the owner of the instrument or the owner's
legal representative may bring an action to require the nonprofit cor-
poration to replace the instrument, subject to the following procedure:

(1)} The action shall be brought in the superior court of the proper
county.

(2) The court shall make an order requiring the nonprofit corpora-
tion to 1ssue and deliver to the plaintiff a replacement instrument if
the court is satiefied that (i) the plaintiff is the lawful owner of the
instrument described in the complaint, (ii) the instrument has been
lost, stolen, or destroyed, apd (iii) no sufficient cause has been shown
why a replacement instrument should not be issued.

(3) In its order, the court shall direct that, prior to the issu-
ance and delivery to the plaintiff of the new instrument, the plaintiff
give the nonprofit corporation such a bond {or other adequate security)
as to the court appears sufficient to indemnify the nonprofit corpora-
tion against any claim that may be made against it (including any ex-
pense or liability) on account of the loss, theft, or destructicn of
the instrument described in subdivision {a) or the issuance of the new

Ingtrument.

-ty



§ 5504

Comment. Section 5504 is the same in substance as Section 419
(General Corporation Law). It continues provisions of former Secticns
2481-2485, which were applicable to nonprofit corporatioms through
former Section 9002.(/?)



405/827 ¥ 5510

Article 2. Capital Contributions

§ 5510. <Capital contributions authorized

5510. (a) The articles or bylaws may provide that a nonprofit cor=-
poration is authorized by resolution of the board to require members,
upon or subsequent to admission; to make capital contributions in the
amount specified therein.

(b) The requirement of a capital contribution may apply to all mem-
bers, or to the members of a single class, or to members of different
classes in different amounts or proportions.

Comment, Sectlons 5310 through 5515 are new.

Former Section 9611 (General Honprofitr Corporatiom Law)} authorized
a nonprofit corporation to require contributions from its members, and
that authority is continued in Section 55300 (levy of dues and assess—
ments). Section 5510 authorizes a nonprofit corporation to require the
payment by members of specific capital contributions; the following
sections provide rules poverning capital contributions {Sections 5511~
5514). The concept and the rules are derived from Section 502 of the

New York Not-for-Profit Corporation Law and Section 7541 of the Pennsyl-

vanla Corporation Wot-for-profit Code.

405/828 §& 5511

§ 5511. Consideration

5511. A member's capital contribution may consist of such consid-
eration as is determined from time to time by the board, or by the

members if the articles or bylaws so provide, consisting of any or all
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§ 5512

of the following: money paid, labor done, services actually rendered to
or for the benefit of or in the formation or reorganization of the
nonprofit corporation, debts or securities conceled, and tangible or
intangible property 'actually received by the nonprofit corporation.
Neicher promissory notes of the member nor obligations for future serv-
ices shall constitute full or part payment of a member's capital contri-
bution. 1In the absence of fraud in the transaction, the judgment of the
board as to the value of the consideration received by the nonprofit
corperation shall be conclusive.

Coumment. See the Comment to Section 5510,

Section 3511 is adapted from Section 409, defining valid considera-

tlon for the 1ssuance of shares by a corporation, which Is 2 revision of

former Section 1109 (General Corporation Law).

968/976 § 5512

§ 5512. Redemption

5512. A member's capital contribution shall not be repaid or
redeemed by the nonprofit corporation except upon dissoclution of the
nonprofit corporation or upon redemption of the capital contribution as
provided in this chapter. The resolution of the board requiring the
capital contribution may provide that the capital contributions, or some
of them, are redeemable in whole or in part, at the option of the non-
profit corporation only, at such price or prices (not to exceed the

amount of the capital contribution), within such period or periocds, and
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§ 5513

on such terms and conditions, not inconsistent with this chapter, as are

stated in the resolution of the board.

Comment. See the Comment to Section 5510.

This section provides that redemption may occur only at the option
of the nonprofit corporation; for similar provisions concerning redemp-
tion of stock in the General Corporation Law, see Section 402(b) and
former Section 110!. It should be noted that this section incorporates

by reference the protective provisions of Sectioms 5551 and 5552.

406/479 § 5513

§ 5513, Capital certificates

5513.  (a) The capital contribution of a member shall be recorded
on the books of the nonprofit corporation and may be evidenced by a
written capital certificate delivered to the member.

(b} Unless otherwise provided in the resolution of the board re-
quiring the capital contribution, neither the capital contribution of a
member nor the capital certificate evidencing such contribution shall be
transferable.

Comment. See the Comment tc Section 5510.

This section provides for optional issuance and transferability of
capital certificates evidencing contributions. Sections 5513 and 5514
are derived from Section 503 of the ¥ew York Not-for-Profit Corporation

Law and Sectlon 754] of the Pennsylvania Corporation Not-for-profit
Code.



J08/977 Y 5514

§ 5514. Contents of certificate

5514. There shall appear upon the face of each capital certificate
the following information:

{a) That the issuer is a nonprofit corporation.

{b) That the capital contribution is nontransferable, if appiicable.

{c) That the capital contribution is redeemable, if applicable.

Comment. GSee the Comment to Section 5513.

For comparable provisions, see Section 5405 {membership certifi-

cates); see also Section 418({(a) and former Sections 2401 and 2403 (Gen-

eral Corporation Law).

1017197 § 5515

§ 5515. Officers' certificate

5515, Before a nonprofit corporation issues a capital certificate,
an officers' certificate setting forth a copy of the resolution author-
izing the capital contribution and the terms and conditions thereof
shall be filed.

Comuent. See the Comwent to Section 5510,

This section is adapted from Section 401{a) of the General Corpora-

tion Law, a revision of former Section 1102, For definitions of "offi-

cers' certificate” and "filed," see Sectiomns 5173 and 5169.



404/ 344 i 5520

Article 3. Subventiouns

§ 5520, Subventions authorized

5520. The articles or bylaws may provide that a nonprofit corpora-
tion shall be authorized by resolution of the board to accept subven-
tions from members or nonmembers on terms and conditlons not inconsis-

tent with this article, and to issue certificates therefor.

Comuent. Sections 5520 through 5529 are new.

The sections iIn thils article establish for California nonprofit
corporations a new concept for lonpg-term investment combining elements
of equity and debt financing. The subvention device first appeared in
Section 504 of New York's Jot-for-Profit Corporation Law and later in
Section 7541 of Pennsylvania's Corporation ot-for-profit Code. 1In
exchange for 1ssuing subventions, a nonprofit corporation may receive
funds which are to be repaid only upon the occurrence of a specified
event, such as the accomplishment cf the purpose for which the funds
were contributed or the lapse of a specified period of time, subject
always to the prior rights of creditors and the financial health of the
nonprofit corporation,

Section 5520 requires that a nonprofit corporation be authorized to
accept subventions both by its articles and by board resclution. The
resolution must be filed with an officers’ certificate in the office of

the Secretary of State {(Section 5529).
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4047345 3 5521

§ 5521, Consideration

5521. A subvention may consist of such consideration as 1s deter-
mined from time to time by the board, or by the members if the articles
or bylaws so provide, counsisting of any or all of the following: money
paid, labor done, services actually rendered to or for the benefit of or
in the formation or reorganization of the nomprofit corporation, debts
or securities canceled, and tangible or intangible property actually
recelved by the nonprofit corporation. Helther promissory notes of a
member nor obligations for future services shall comstitute full or part
payment of a subvention. In the absence of fraud in the transactiom,
the judgment of the board as to the value of the consideration received
by the nonprofit corporation shall be conclusive.

Comment. See the Comment to Section 5520.

Section 5511 is adapted from Sectlon 409, defining valid considera-

tion for the issuance of shares by a corporation, which is a revision of

former Section 1109 (General Corporation Law).

4047349 § 5522

§ 5522. Subordination

5522, The rights of holders of subvention certificates shall at
all times be subordinate to the rights of creditors of the nonprofit

corporation.
Comment. See the Comment to Section 5520.
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404/350 % 5523

§ 5523. Perilodic payments

5523. The resolution of the board authorizing acceptance of the
subventions may provide that the holders of the subvention certificates
are entitled to a fixed or contingent periodic payment out of the assets
of the nonprofit corporation equal to a percentage of the original
amount or value of the subvention.

Comment. See the Comment to Section 5520.

Perilodic payments to members pursuant to this section are subject

to the requirements of Sections 5551 and 5552.

404/351 § 5524

§ 5524. Redemption at option of nonprofit corporation

5324. The resolution of the board authorizing acceptance of the
subventions may provide that subventions shall be redeemable, In whole
or in part, at the option of the nonprofit corporation, at such price or
prices (not to exceed the original amount or value of the subventions
plus any periodic payments due or accrued thereon}, within such period
or periods, and on such terms and conditions,; not inconsistent with this

chapter, as are stated in the resolution.

Comment. See the Comment to Section 5520,

Comparable provisions in the General Corporation Law are Section
402(b) and former Section 1101.

fedemption payments to members pursuant to this section are subject

to the requirements of Sections 5551 and 5552.
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404/352 ' 5 5525

4 5525, Redemption at option of holder

5525, The resolution of the board authorizing acceptance of the
subventions may provide that holders of all or some subvention certifi-
cates shall have the right to require the nonprofit corporation after a
specified period of time to redeem the certificates, in whole or in
part, at a price or grices that do not exceed the original amocunt or
value of the subventions plus any periodic payments due or accrued
thereon, upon an affirmative showing that the financial condition of the
nonprofit corporation will permit the required payment to be made with-
out impairment of its operations or injury to its creditors. The right
to require redemption may in addition be conditiocned upon the occurrence
of a specified event. PFor the purpose of enforcing their rights under
this paragraph, holders of subvention certificates shall have the same
right as an authorized member to inspect the books and records of the
nonprofit corporation.

Comment. See the Comment to Section 5520.

Redemption of a subvention certificate at the option of its holder
is consistent with the partial debt character of this device and with
the concept of a subvention as a means of financing particular projects;
this procedure is inconsistent with normal rules for redemption of
equity interests. See Section 402 and former Section 1101 (General
Corporation Law).

Payments to members pursuant to this section are subject to the

requirements of Sectioms 5551 and 5552.

"Authorized member' is defined in Section 6620.
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4047353 5 5526

3 5526. Payment upon dissolution

3526. Upon dissolution of the nonprofit corporation, holders of
subvention certificates shall be entitled, after satisfaction of the
claims of creditors, to a repayment of the original amount or wvalue of
the subvention plus any periodic payments due or accrued thereon unless
a lesser sum is specified in the resclution of the board authorizing the
acceptance of the subventions.

Comment., See the Comment to Section 5520.

This section establishes a general rule for repayuent of subven-

tions upon dissclution, subject to contrary provisions in the authoriz-

ing resolution of the board.

404/354 § 5527

§ 5527. Transfer

5527. Subvention certificates shall be nontransferable unless the
resolution of the board authorizing acceptance of the subventions pro=-
vides that they are transferable, either at will or subject to specified
restrictions.

Comment., See the Comment to Section 5520.

This section establishes the control of the nonprofit corporation

over the transferability of subvention certificates, with nontransfer—

able status in the absence of a specific resolution to the contrary.
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404/355 & 5528

5 5528. Contents of certificate

5528. There shall appear upon the face of each subvention certifi-
cate the following information:

(a) That the issuer is a nonprofit corporation.

(b} That the certificate is transferable, either at will or subject
to specified restrictions, if applicable.

{c) That the certificate is redeemable, if applicable.

(d) That periodic payment may be made thereon, if applicable.

Comment. See Comment to Section 5520.

For comparable provisions of the General Corporation Law, see Sec-
tion 418(a) and former Sections 2401 and 2403.

405/461 3 5529

% 5529, Officers' certificate

5529. Before a nonprofit corporation issues a subvention certifi-
cate, an officers' certificate setting forth a copy of the resolution
authorizing acceptance of the subventions and the terms and conditions
thereof shall be filed.

Comment. See the Comment to Section 5520.

This section is adapted from Section 401(a) of the General Corpora-
tlon Law, a continuation of former Section 1102.

For definitions of "officers’ certificate” and "filed," see Sec-

tions 5173 and 5169.



406/462 & 5530

Article 4. Debt

% 5530. Consideration

5530. A nonprofit corporation shall not issue bonds or other evi-
dences of indebtedness except in exchange for congideration consisting
of any or all of the following: money paid, labor done, services actu-
ally rendered to or for the bemefit of or in the formation or reorgani-
zatlon of the nonprofit corporation, debts or securities canceled, and
tangible or intangible property actually received by the nonprofit cor-
poration. In the absence of fraud in the transaction, the judgment of
the board as to the value of the consideration received by the nonprofit
corporation shall be conclusive.

Comment. Sections 5530 and 5531 are new.

Former Section 9501(f) authorized nonprofit corporations to issue
its notes, bonds, and other obligations. That general authority is
continued in Section 5230. Sections 5530 and 5531 provide certain
restrictions upon the issuance of debt instruments by nonprofit corpara-
tions which are derived from Section 506 of the Hew York dot~for-Profit
Corporation Law and Section 7543 of the Pennsylvania Corporation Not-
for~-profit Code.

Section 5530 is adapted in part from Section 409(a) of the General

Corporation Law, a revision of the provisions of former Section 1109.
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406/463 L 5531

§ 5531. Interest

5531. A nonprofit corporation may pay interest on its bonds or
other evidences of indebtedness, way issue them at a discount, and may
pay a premium for the redemption thereof prior to maturity, but the
amount of such interest, discount, or premium received by holders there-
of shall not be determined by or contingent upon the income or gain of
the nonprofit corporation, nor shall such holders of bonds or other
evidences of indebtedness receive at maturity more than the principal

sum thereof plus interest due and accrued thereon.

Comment. See the Comment te Section 5530.

969/049 § 5532

§ 5532. Payments to members

2532. A nonprofit corporation may repay the principal of, pay
interest upon, 1ssue at a discount, and pay a premium for the redemption
prior to maturity of its bonds or other evidences of indebtedness held
by members, subject to the provisions of Section 5531. lio such payment
of principal or interest, discount, or premium shall be deemed to be a
distribution of gains, profits, or dividends.

Comment. Section 5532 is new. The general prohibition against
distribution of gains, profits, or dividends to rembers is found in
subdivision (a) of Section 5236. Section 5532 adds the payment upon
evidences of indebtedness to members to the list of valid distributions
set forth in subdivision (b) of Section 5236.

it should be noted that the restrictions of Sections 5551 and 5552
do not apply to such debt payments,



4047655 § 5540

Article 5. Redemption

§ 5540. Definition of certificata

5540. As used in this article, "certificate” shall mean any nem-

bership, capital, or subvention certificate.

Comment. Certificates which may be subject to redemption include
membership certificates (Section 5405), capital contributions and cer-
tificates (Section 5510), and subvention certificates (Section 5520},

404/672 @ 5541

§ 5541. Method of redemption

3541, A nonprofit corporation may redeen any or all certificates
which are redeemable at its option by (1) gilving notice of redemption
and (2) payment or deposit of the redemption price of the certificates
as provided in its articles, bylaws, or board resolution authorizing
issuance of the certificates, or deposit of the redemption price pursu-
ant to Section 5544,

Comment. Sections 5541, 5542, 5543, and 5544 are adaptations of
the provisions of Section 509 which continue the requirements for re-

demption of shares stated in former Sections 1700, 1701, 1702, and 1703

{Ceneral Corporation Law).
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405/384 § 5542

§ 5542. Yotice of redemption

3542, (a) Subject to any provisions in the articles, bylaws, or
the board resolution authorizing issuance of the certificates with
respect to the notice required for redemption of certificates, a non-
profit corporation may give notice of the redemption of any or all
certificates subject to redemption by causing a notice of redemption to
be published in a newspaper of general circulation in the proper county
at least once a week for two successive weeks, in each instance on any
day of the week, commencing not earlier than 60 nor later tham 20 days
before the date fixed for redemption.

(b) The notice of redemption shall set forth all of the following:

(1) The certificates to be redeemed.

(2) The date fixed for redemption.

{3) The redemption price.

(4) The place at which payment of the redemption price will be made
upon surrender of the certificates.

Comment, See the Comment to Section 5541, “Proper county"” is

defined in Section 5177.

405/386 § 5543

% 5543, Hailing of notice

5543. 1If the nonprofit corporation gives notice of redemption pur-
suant to Section 5542, it shall also mail a copy of the notice of re-
demption to each holder of record of the certificates to be redeemed as
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¥ 5544

of the date of mailing or record date fixed in accordance with Section
[701], addressed to the holder at the address of such holder appearing
on the books of the nonprofit corporation or given by the holder to the
nonprofit corporation for the purpose of notice or, if no such address
appears or i1s given at the place where the principal executive office of
the nonprofit corpeoration 1s located, not earlier tham 60 ner later than
20 days before the date fixed for redemption. Failure to comply with

this section does not invalidate the redemption of the certificates.

Comment. See the Comment to Sectiomn 55341.

Note. The proper section number relating to fixing a record date
will be provided at a later date; that section will correspond to Sec-
tion 701 of the General Corporation Law.

405/462 § 5544

§ 5344. fheposit of redemption price

5544, (a) If, on or prior to any date fixed for redemption of re-
deemable certificates, the nonprofit corporation deposits with any bank
or trust company in this state as a trust fund a sun sufficient to re-
deem, on the date fixed for redcmption thereof, the certificates called
for redemption, with irrevocable instructions and authority te the bank
or trust company to publish the notice of redemption thereof (or to
complete such publication if theretofore commenced) and to pay, on and
after the date fixed for redemption or prior thereto, the redemption

price of the certificates to their respective holders upon the surrender
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of their certificates, then from and after the date of the deposit
(although prior to the date fixed for redemption) the certificates so
called shall be redeemed and periodic paywents on those certificates, if
any, shall cease to accrue after the date fixed for redemption.

(b) The deposit shall constitute full payment for the certificates
to thelr holders and, from and after the date of the deposit, the cer-
tificates shall no longer be outstanding and the holders thereof shall
have no rights with respect thereto except the right to receive from the
bank or trust company payment of the redemption price of the certifi-

cates without interest upon surrender of their certificates therefor.

Comment. See the Comment to Section 55&1.
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405/465 i 5550

Airticle 6. Tayments to iembers

3 5550). Tayments to members

5550. Subject to the provisions of Section 5592 and this article,
and to any further limitations in its articles or bylaws, a nonprofit
corporation may make payments to members in order to purchase or redeem

memberships, capital contributions, or subvention certificates.

Comment. Sectioms 5550 and 5551 are new.

Former Sections 1706 through 1708 (General Corporation Law) gener-
ally required the existence of earned surplus sufficient to make distri-
butions. Section 500 now requires a corporation to have retained earn-
ings or meet certain net worth and liquidity standards before making
payments to shareholders. Sections 5550 and 5551 are adapted from
Section 500.

Seetion 55530 provides for the purchase or redemption of memberships
(Section 5262), capital contributions (Sectioms 5510-5515), and subven-
tion certificates (Sections 5520-5528), thus enlarging the list of

authorized distributions to members set forth in Section 5236(b),

4057466 § 5551

§ 5551. Requirement for payments

5551. The payments provided in Section 5550 may be made only if
either of the following requirements is met:

(a) The amount of the nonprofit corporation's fund balance of
2xcess of revenues over expenditures immediately prior thereto equals or

exceeds the amount of the proposed payment.
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7 5551

(b) Immediately after giving effect to the proposed payment :

(1) The sum of the assets of the nonprofit corporation (exclusive
of goodwill, capitalized research and development expenses, and deferred
charges) would be at least equal to 1-1/4 times its liabilities (not
including deferred taxes, deferred income, and other deferred credits),
and

{2) The current assets of the nonprofit corporation would be at
least equal to its current liabilities or, if the average of the excess
of revenues over expenses of the nonprofit corporation before taxes on
income and before interest expemse for the two preceding fiscal years
was less than the average of the interest expense of the nonprofit
corporation for such fiscal years, at least equal to 1-1/4 times its
current liabilicies. This paragraph is not applicable to a nonprofit
corporation which does not classify its assets into current and fixed
under generally accepted accounting principles.

(c) In determining the amount of the assets of the nouprofit cor-
poration for the purposes of subdivision (b):

(1) Ho appreciation in value not yet realized shall in any event be
included, except with respect to readily uarketable securities, and
profits derived from an exchange of assets shall not be included unless
the assets received are currently realizable in cash.

(2) "Current assets" may include net amounts which the board has
determined in good faith may reasonably be expected to be received
during the 12-month period used in calculating current liabilities
pursuant to existing contractual relationships obligating the parties to

the contracts to make fixed or period payments during the term of the

23~



I3

b 5552

contracts, or, in the case of public utilities, pursuant to service
connections with customers, after in each case giving effect to future
costs not then included in current liabilities but reasonably expected
to be incurred by the nonprofit corporation in performing such contracts
or providing service to utility customers.

(3) The amount of any payment in the form of property shall be
determined on the basis of the value at which the property is carried om
the nonprofit corporaticn's financial statements in accordance with
generally accepted accounting principles.

Comment. See the Comment to Section 5550.

The specific standards contained in Section 555] have been adapted
from Section 500 to conform to generally accepted accounting principles

for nonprofit corporations. These standards are augmented by the gener-

al solvency requirement of Section 5552.

405/468 § 5552

§ 5552, Payments to members prohibited

5552. A nonprofit corporation shall not make payments to members
in order to purchase or redeem memberships, capital contributions, or
subvention certificates as authorized by this chapter if the nounprofit
corporation is, or as a result of such payment would be, likely to be
unable to meet its liabilities (except those whose payment 1s otherwise
adequately provided for) as they mature.

Comment. This section is adapted from Section 501 (General Corpo-
ration Law), which continues the substance of former Section 1708.
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4054469 § 5553

§ 5553. Effect of termination of membership

3553. Termination of uwembership in a nonprofit corporation, for
any reason, shall be without prejudice to the terminated member's rights
as a maker of a capital contribution, the holder of a subvention certcif-

icate, or the helder of a bond or other evidence of indebtedness.

Comment. Section 5553 is new. This section is adapted from Sec-
tion 516 of Hew York's ifot-for-Profit Corporation Law (1970).

This section distinguishes the property rights of a3 member in the
nonprofit corporation from the rights he may have as a contributor of
capital or holder of subvention certificates or evidences of indebted-
ness. The member's rights arising out of membership, financed by dues,
assessitents, and other charges, may cease upon membership termination
(Section 5406), but his property rights (however limited) generated by
the financing devices authorized by Articles 2, 3, and 4 of this chapter

continue,

4057474 § 5554

5 5554. Payment upon termination of membership

5534, Unless otherwise provided in the resolution of the board
authorizing the capital contributiom, a nouprofit corporation may at its
option in the event of a termination of membership redeem any capital
contribution or certificate of the former nember upon payment of a sum
of money equal to the redemption price thereof if such contribution or
certificate is by its terms redeemable, or upon the payment of a sum of
money equal to the amount of the capital contribution if it is not by

its express terms redeemable.
-5
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Comment. 3Section 5554 is new. It is adapted from Section 516 of
New York's Not-for-Profit Corporation Law (1970).

Payments made pursuant to this section remain subject to the re-

quirements of Sectioms 5551 and 5552.
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405/475 § 5560

Article 7. Trust Froperty

§ 5560. ifanagement of charitable property

5560. (a) This section is applicable to all property received by a
nonprofit corporation for charitable purpeses and to all property,
unless the donor or instrument transferring the property provides other-
wise, received by a nonprofit corporation which is organized for chari-
table purpases.

(b) In acquiring, purchasing, investing, reinvesting, exchanging,
selling, and otherwise managing property described in subdivision (a), a
nonprofit corporation and its directors shall be subject to the obliga-
tions of a trustee set forth in Section 2261 of the Civil Code.

Comuent. Section 5560 is new.

This section states existing case law that the tanagement duty of

the corporation holding charitable assets is that of the private trust-
ee. Lynch v. John 4, Redfield Foundation, % Cal. App.3d 293, 298

(1970). Whether a corporation is organized for charitable purposes is a

fact question determined by reference to both its articles and the

manner of conducting its activities. See Lynch v. Spilman, 67 Cal,2d
251 (1967). '

Section 2261 of the Civil Code reguires a trustee to exercise the
judgnent of a 'prudent investor,® subject to the specific directions of
any document creating the trust and to the orders of an appropriate
court. The obligations of a trustee are in addition to those imposed

upon directors by Section 5370.
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405/763 § 5561

§ 5561. 1Indefinite purposes

5561. Mo bequest, devise, gift, or transfer of property to a non-
profit corporation for a charitable purpose is invalid because of in-~
definiteness or uncertainty as to the purposes or the beneficiaries
thereof, but, to the extent to which such indefiniteness oY uncertainty
exists, it shall be resolved by the nonprofit corporation in the manner
which, in its judgment, 1s most consonant with the purpose of the donor
and most conducive to the public welfare.

Comment. Section 5561 continues the substance of a portion of
former Section 10206(b).

This section establishes the principle that charitable gifts shall
not fail because of uncertainty as to the donor's intentions and the
Tule that a nonprofit corporation has the authority to resolve any such

ambiguities. Charitable purposes are not defined by statute but are
left to judicial developuent,

405/771 § 5562

§ 5562, Institutional trustee

5362, (a) Any nonprofit corporation may transfer, by appropriate
action of its board, any or all of its assets, including property held
upon a charitable trust, to an institutional trustee, which shall be an
entity entitied under Section 1500 of the Financial Code to engage in
the trust business as, trustee and with 1ike investrment restrictions.

(b) Upon such transfer, the board shall be relieved of all liabil-
ity for the adwinistration of such assets for as long as the assets are
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§ 5562
administered by the institutiomal trustee.

(c) The institutional trustee shall pay, at least semfannually, the
net income from the transferred assets, which may include so much of the
realized appreciation of principal as the board determines to be pru-
dent, to the nonprofit corporation for use and application to the pur-

pPose or purposes for which the assets were received by the corporation.

Comment. Section 5562 is new.

This section continues and expands the authority given to chari-
table corporations by former Section 10204 to delegate wanagement of
investments. See also Civil Code § 2290.5. It i1s derived from and
similar in substance to provisions of the nonprofit corporation laws of
Pennsylvania and ilew York. Pa. Stat. Ann. eit. 15, § 7551 {1972); a.Y.
Wot-for-Profit Corp. Law § 514 (HMcKinney 1970).

Subdivision (a) limits the choice of institutional trustee to an
entity qualified under Section 1500 of the Financial Code, which in-
volves approval of the Superintendent of Banks, certain capital and
surplus requirements, and a required deposit with the State Treasurer.

Subdivision (b) exempts the directors from all further liability
for mismanagement of such transferred assets. This protection does not
relieve the directors from their duty to exercise due care in the selec—
tion of the institutional trustee and in the continuation or termination
of the trust. See Sections s 1560).

Subdivision (c) requires the institutional trustee to pay over
income periodically to the nonprofit corporation, which is consistent
with general policy against excessive accumulation of income in chari-

table trusts,
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4057772 % 5563

§ 5563. Private foundations

3563. (a) This section applies to a nonprofit corporation during
any period or periods the nonprofit corporation is deemed to be a Ypri-
vate foundation" as defined in Section 509 of the Internal Revenue Code
of 1954, and any provision contained in its articles or other governing
instrument inconsistent with thils section or to the contrary thereof
shall be without effect.

(b) A wonprofit corporation described in subdivision (a) shall dis-
tribute its income (and principal, if necessary) for each taxable year
at such time and in such manner as not to subject 1t to tax under Sec~
tion 4942 of the Internal Revenue Code of 1954.

(c) A nonprofit corporation described in subdivision (a) shall not
do any of the following:

(1) Engage in any act of self~dealing as defined in subdivision (d)
of Section 4941 of the Internal Revenue Code of 1954.

(2) Retailn any excess business holdings as defined in subdivision
(c) of Section 4943 of the Internal Revenue Code of 1954.

(3) Make any investments in such manner as to subject it to tax
under Section 4944 of the Internal Revenue Code of 1954.

(4) ilake any taxable expenditure as defined in subdivisfon () of
Section 4945 of the Internal Revenue Code of 1954,

Comment, Section 5564 is the same in substance as former Section
9501.1.
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4057773 € 5564

§ 5564. Attorney General supervision

3364, ({a) A nonprofit corporation which holds property subject to
any charitable trust is subject at all times to examination by the At-
torney Generzl; on behalf of the state, to ascertain the coandition of
its affairs and to what extent, if at all, it way fail to comply with
trusts which it has assumed or may depart from the general purposes for
which it is formed.

(b) In case of any such failure or departure, the Attorney General
shall institute, in the name of the state, the proceedings necessary to
correct the noncompliance or departure.

Comment. Section 5564 continues the substance of former Section
9505, ¢Cf. former Section 10207 (supervision of charitable corpora-
tions}.

The Attorney General has inherent power at common law to superin-

tend the management of all charities. People v. Cogswell, 113 Cal. 129,

136 (1896). Additional procedures for supervision by the Attorney
General are available under the Uniform Supervision of Trustees for
Charitable Purposes Act {Govt. Code §§ 12580-123973,

Interested individuals other than the Attorney General way also
have standing to compel proper utilization of charitable property held
by a nonprofit corporation. See Section 5232; Holt ¥. College of Osteo-
pathic Physicians & Surgeons, 61 Cal.2d 750 (1964); San Diego etc. Boy
Scouts of America v. City of Escondido, 14 Cal. App.3d 18% (1971); In re
Veterans' Industries, Inc., 8 Cal. App.3d 902 (1970).
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405/774 § 5570

Article 6. Common Trust Fund

§ 5570. Listablishment

5570. 1If authorized to do so by its articles or bylaws, a nonprof-
it corporation organized for charitable purposes nay establish one or
more common trust funds for the purpose of furnishing investments to
such corporation and to any other nonprofit corporation or organization
organized for charitable purposes affiliated with it or to any organiza-
tion, society, or corporation holding funds or property for the benefit
of any of the foregoing, whether holding such funds or property as
fiduclary or otherwise.

Comment., Section 5570 continues in substance a portion of former
Sectlon 10250(a), authorizing a nonprofit corporaticn with charitable
Purposes to create one or more common trust funds. The former defini-
tion of organizations which may also invest in the fund has been slmpli~

fied to include any affiliated organization with charitable purposes and

any organizations holding funds for such entities.

405/775 § 5571

§ 5571, Investment

5571. HNotwithstanding the provisions of any peneral or specizl law
in any way limiting the right of any corperation, organlzation, or
soclety, described in Section 5570, or the directors thereof, as fiduci-
ary or otherwise, to invest funds held by them, it shall be lawful for

any such corporation, organization, or society, or the directors there-
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of, to invest any or all of their funds or property in shares or inter-
ests of common trust funds established pursuant to this article: pro-
vided that, in the case of funds or property held as fiduvciary, such
investment 1s not prohibited by the wording of the will, deed, or other
instrument creating such fiduciary relationship.

Comment. Section 5571 continues the provisions of a portion of
former Section 10250(a).

4057777 § 5572

% 5572, Administration

5572. The directors or trustees of any common trust fund, orga-
nlzed pursuant to this article, may do all of the following:

(a) Employ such officers or agents as they think best, define their
duties, and fix their compensation.

(b} Appoint as custodian of the trust estate an entity entitled
under Section 1500 of the Fimancial Code to engage in the trust business.

(c) Employ an investment adviser or advisers, define their duties,
and fix their compensation.

(d} Deposit securities which constitute part or all of the trust
estate in a securities depository, as defined in Section 30004 of the
Financial Code, which 1s licensed under Section 30200 of the Financial
Code or exempted from licensing thereunder by Sectiom 30005 or 30006 of
the Financial Code. The securities wmay be held by the securities depos-
itory in the manner authorized by Section 775 of the Financial Code.
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Comment. Section 5573 is the same in substance as former Section
10250(b). General authority to convey charitable assets to an institu-

ticnal trustee is contained in Section 5563.

405/778 5 5573

§ 5573. Dividends

5573. The directors or trustees of any common trust fund estgbe-
lished pursuant to this article shall pay ratably among the holders of
shares or beneficial certificates then cutstanding, semiannual dividends
which shall approximately equal, in each fiscal year, the net income of

the trust,

Comment, This section is substantially the same as former Section
10250(c).

405/781 § 5574

§ 5574. Educational institution

5574. "Educational institution,’ as used in this article, means
both:

(a) A nonprofit corporation organized under the provisions of Chap-
ter 1 (commencing with Section 29001), the Gducation Code, or under this

division for the purpose of establishing, conducting, or malntaining an
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institution offering courses beyond high school and issulng or confer~
ring a diploma or for the purpose of offering or conducting private
school Instruction on the high school or elementary schcof level and any
charitable trust orgamized for such purpose or purposes.

(b) The University of California, the state colleges, the state
community colleges, and any auxiliary organization, as defined in Sec-
tion 24054.5 of the Education Code, established for the purpose of
recelving gifts, property, and funds to be used for the benefit of a
state college.

Comment, Section 5574 is the same in substance as former Section
10251(a).

405/786 § 5575

§ 5575. .lembership in nonprofit corporation for maintenance of common
trust fund

5575, It shall be lawful for any educational institution to become
a member of a nonprofit corporation incorporated under the laws of any
state for the purpose of maintaining a common trust fund or similar com~
mon fund in which nonprofit organizations may commingle their funds and
property for investment and to invest any and all of its funds, whenever
and however acquired, in such common fund or funds; provided, that, in
the case of funds or property held as fiduciary, such investment is not
prohibited by the wording of the will, deed or other instrument creating

such fiduciary relationship.

Comment. Section 5575 is the same as former Section 1025i(b).
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405/7938 5 5576

§ 5576, Distributions to educational institution

3576, An educatiomal institution electing to invest in a common
fund or funds under the provisions‘cf this article may do the following:

(a) Elect to receive distributions from each such fund in an amount
not to exceed for each fiscal year the greater of the income, as defined
in Section 730.03 of the Civil Code, accrued on its interest in such
fund or 10 percent of the value of its interest in such fund as of the
last day of its next preceding fiscal year.

(b) Expend such distribution or distributions for any lawful pur-
pose notwithstanding the provisions of any general or speclal law char-
acterizing such distribution, or any part thereof, as principal or
income; provided, that, in the case of funds or property Invested as
fiduciary, such expenditure is not prohibited by the wording of the
will, deed, or other instrument creating such fiduciary relationship.

No such prohibition of expenditure shall be deemed to exist solely
because a will, deed, or other such instrument, whether executed or in
effect before or after the effective date of this section, directs or
authorizes the use of only the "income,” or "interest,” or "dividends,"
or "rents, issues, or profits,” or contains words of similar import.

Comment. Section 5576 is the same in substance as former Section
10251¢{c).
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405/804 4 5577

§ 5577, Application of Corporate Securities Law

5577. The provisions of the Corporate Securities Law do not apply
to the creation, administration, or termination of common trust funds

created under this article, or te participation therein.

Comment. Section 5577 is the same in substance as former Sections
10250(d) and 10251(d).
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045/184 Corp. Code § 9301

Tentatively Approved
February 1976

APPENDIX

Corporationg Code § 2301 (repealed)

9301. The authorized number and qualifications of members of the
corporation, the different classes of membership, if any, the property,
voting, and other rights and privileges of members, and their liability
to dues or assessments and the method of collection thereof, shall be
set forth either in the articles or in the by-laws, which shall not,
however, provide for the issuance of wore than one membership to any
member,

Lf the voting, property or other rights or interests, or any of
them, be unequal, the articles or by~laws shall set forth the rule or
rules by which the respective voting, property or other rights or in-
terests of each member or class of members are fixed and determined.

The articles or by-laws may authorize dues or assessments or both
to be levied upon all members or classes of membership alike, or in
different amounts or proportions or upon a different basis upon dif-
ferent members or classes of membership and may exempt some wembers or
classes of membership from either dues or assessments, or hoth.

The articles or by-laws may fix the amount and method of collection
of dues or assessments or both, or may authorize the board of directors
to fix the amount thereof from time to time, and make them pavable at
such times or intervals, and upen such notice, and by such metheds as
the directors may prescribe. Dues or assessments or both may be made
enforceable by action or by the sale or forfeiture of membership, or

both, upon reasonable notice.
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Corp. Code 5 #501.1

Comment, The first two sentences of former Section 930l are con-
tinued in Section 5261 with the exception of the proviso relating to
more than one wembership, which 1s superseded by Section 5400. The

third and fourth sentences are continued in Section 5500.

045/185 ' Corp. Code § 9501.1

Corporations Code § 9501.! (repealed)

9501,1. Every nonprofit corporation, during any perlod or periods
such corporation is deemed to be a "private foundation" as defined in
Section 509 of the Internal Revenue Code of 1954 as amended by Section
101 of the Tax Reform Act of 1969 (all references in this section to the
Internal Revenue Code shall refer to such code as amended by such act),
shall distribute its income for each taxable year (and principal, if
necessary) at such time and in such manner as not to subject such cor-
poration to tax under Section 4%42 of such code (as modified by para-
graph (3) of subsection {1) of Section 101 of the Tax Reform Act of
1969), and such corporation shall not engage in any act of self~dealing
as defined in subsection (d) of Section 494! of such code {as modified
by paragraph (2) of subsection (1) of Section 101 of the Tax Reform Act
of 1969), retain any excess business holdings as defined in subsection
(c) of Section 4943 of such code, make any investments in such manner as
to subject such corporation to tax under Section 4944 of such code, or

make any taxable expenditure as defined in subsection (d} of Section
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Corp. Code § 9505

4945 of such code {(as mgdified by paragraph (5) of subsection (1) of
Section 101 of the Tax Reform Act of 1969).

This section shall apply te any such corporation and any provision
contained in its articles of incorporation or other governing instrument
inconsistent with this section or to the contrary thereof shall be with-

out effect.

Comment. Former Section 9501,1 is continued in Section 5563.

0457186 Corp. Code § 9505

Corporations Code § 9505 (repsaled)
9505, A nonprofit corporatica which holds property subject to any

public or chaxictable trust is subject at all times to examination by the
Attorney General, on bghalf of the State, to ascertain the condition of
its affairs and to what extent, if at all, it may fail to comply with
trusts which it has assumed or may depiart from the genaral purposes for
which it is formed, In case aof any such failure or departura the Attor=
ney General shall inastitute, in the name of the State, the proceedings

necessary to correct the noncompliance or departure.

Comment, Former Saction 9505 18 contimnued in Section 5564,
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Corporations Code § 10250 (repealed)

10250. (a) Any corporation organized under the provisions of or
for the purposes set forth in Part 2 (commencing with Section 10000) or
Part 3 {(commencing with Section 10200} of this division may, 1f author-
ized so to do by its articles of incorporation, establish one or more
common trust funds for the purpose of furnishing investments to such
corporation or to any church, parish, congregation, soclety, chapel,
mission, religious, beneficial, charitable or educational institution
affiltated with it, or to any organization, society or corporation
holding funds or property for the benefit of any of the foregoing, or
holding funde for the purpose of supporting a bishop, priest, religious
pastor, or teacher or any building or buildings used by or owned by any
of the foregoing, whether holding such funds or property as fiduclary or
otherwise, Hotwithstanding the provisions of any general or special law
in any way limiting the right of any of the foregoing or the ocfficers or
directors thereof, as fiduciary or otherwise, to invest funds held by
them, it shall be lawful for any of the foregoing to invest any or all
of their funds or property in shares or interests of such common trust
fund or trust funds; provided, that, in the case of funds or property
held as fiduciary, such investment is not prohibited by the wording of
the will, deed or other instrument creating such fiduciary relationship.

{b) The directors or trustees of any such common trust fund, or
trust funds, so organized, may employ such officers or agents as they
think best, define their duties, and fix their compensation. They may
also appoint a trust company or bank as custodian of the trust estate

and may employ an investment adviser or advisers, define their duties,

APP=—4



Corp. Code § 10259

and fix their compensation. Securities which constitute part or all of
the trust estate may be deposited in a securities depository, as defined
in Section 30004 of the Financial Code, which is licensed under Section
30200 of the Financial Code or exempted from licensing thereunder by
Section 30005 or 30006 of the Financial Code, and such securities may be
held by such securitles depository In the wanner authorized by Section
175 of the Financial Code.

{c) The directors or trustees of any such common trust fund, or
trust funds, shall pay ratably among the holders of shares or beneficlal
certificates then outstanding, semlannual dividends which shall approxi-
mately equal, in each fiscal year, the net income of the trust, or
trusts.

{d) The provisions of the Corporate Securities Law shall not apply
to the creation, administration, or termination of common trust funds
created hereunder, nor to participation therein.

Comment. The first sentence of subdivision (a) of former Section
10250 is continued in Section 5570. The second sentence is continued in
Section 5571. Subdivision (b) is continued in Section 5572. Subdivi-

sion {c) 1s continued in Section 55373. Subdivision (d} 1s continued in
Section 5577.
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Corporations Code § 10251 (repealed)

10251. (a) "“Educational institution,” as used in this section,
means any nonprofit corporation organized under the provisions of Chap-
ter 1 {(commencing with Section 29001), Division 21, of the Educatlon
Code or under the pro#isions of Part 1 (commencing with Section 9000) or
Part 3 {commencing with Section 10200) of this division for the purpose
of establishing, conducting or maintaining an institution offering
courses beyond high school and issuing or conferring a diploma or for
the purpose of offering or conducting private school instructiom én the
high school or elementary school level and any charitable trust organ-

ized for such purpose or purposes. '"Educational institution," as used
in this section, also means the Unlversity of California, the state
colleges, the state community colleges and any auxiliary organilzation,
a8 defined in Section 24054.5 of the Education Code, established for the
purpose of receiving gifts, property and funds to be used for the bene-
fit of a state college.

{b)} It shall be lawful for any educationzal institution to become a2
member of a nonprofit corporation incorporated under the laws of any
state for the purpose of maintaining a common trust fund or similar
common fund in which nonprofit organizations may commingle their funds
and property for 1luvestment and to invest any and all of its funds,
whenever and however acquired, Iin such common fund or funds; provided,
that, in the case of funds or property held as fiduciary, such invest-

ment is not prohibited by the wording of the will, deed or other instru-

ment creating such fiduciary relationship.
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{¢} An educational institution electing to invest in a common fund
or funds under the provisions of this section may elect to receive dis-
tributions from each such fund in an amount not to exceed for each
fiscal year the greater of the income, as defined in Section 730.03 of
the Civil Code, accrued on its Interest iIn such fund or 10 percent of
the value of its interest in such fund as of the last day of its next
preceding filscal year, The educational institution may expend such
discribution or distributions for amy lawful purpose notwithstanding the
provisions of any general or special law characterizing such distribu-
tion, or any part thereof, as principal or income; provided, that, in
the case of funds or property invested as fiduclary, such expenditure is
not prohibited by the wording of the will, deed or other instrument
creating such fiduclary relationship. No such prohibition of expendi-
ture shall be deemed to exist solely because a will, deed or other such
Instrument, whether executed or in effect before or after the effective
date of this section, directs or authorizes the use of only the "in-
come,” or "Interest," or "dividends" or "rents, issues or profits,” or
contains words of similar import.

(d} The provisions of the Corporate Securities Law of 1968 shall
not apply to the creation, administration or termination of common trust
funds authorized under this section, or to participation therein.

Comment. Subdivision (a) of former Section 10251 is continued in
Section 5374. Subdivision (b) is continued in Section 5575. Subdivi-

sion {c) is continued in Section 5576. Subdivision {d) is continued in
Section 5577.
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